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112

FIVE

Revolutionary War and the Development 
of International Humanitarian Law

Amanda Alexander

The distinction between civilians and combatants and the protection of 
civilians are perhaps the central precepts of international humanitarian law 
today. In the International Committee of the Red Cross’ (ICRC) list of 
customary rules of IHL, the principle of distinction is Rule 1.1 In Rule 4 
combatants are defined as members of the armed forces and in Rule 5 civil-
ians are defined as those who are not members of the armed forces.2 Under 
Rule 106, combatants must identify themselves preparatory to attack to be 
eligible for prisoner of war status.

These Rules reflect the provisions of the 1977 Additional Protocol I 
to the Geneva Conventions. As such, the Protocol’s provisions can now be 
considered customary, as well as treaty, law. Yet when they were negotiated, 
during the 1974–1977 Diplomatic Conferences on the Reaffirmation and 
Development of International Humanitarian Law Applicable in Armed 
Conflicts, many of these sections were highly contested. The provisions 
that resulted from these years of negotiations were viewed at the time by 
many of the parties as flawed compromises. Moreover, the ambiguous defi-
nition of combatants and civilians contained within the Protocol continues 
to be problematic—a cause for ongoing explanations and concerns.3

In this chapter, I address the way the Vietnam and Arab-Israeli wars 
informed some of the positions on these issues and ultimately contributed 
to the awkward shape of the provisions. These were not the only conflicts 
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Revolutionary War and the Development of International Humanitarian Law 113

to influence the drafting of the Protocols, but Vietnam served as the arche-
type of the contemporary conflicts that had prompted the ICRC to draft 
new laws. When the ICRC began calling for new laws of armed conflict it 
was concerned by military developments, such as aviation, that had “almost 
wiped out” the fundamental distinctions between combatants and civil-
ians.4 It was also troubled by the rise of a “truly enormous tidal wave of 
guerrilla activity” that had not been anticipated by earlier conventions.5

The Vietnam War was the consummate example of these concerns. More-
over, the Vietnam War informed the drafting process by challenging the 
traditional Western understanding of the laws of armed conflict. The revo-
lutionary writings on people’s war, put into practice in Vietnam, shaped a 
new language and paradigm of a just war, while advocating for the legiti-
macy of guerrilla warfare.

This language was adopted by Palestinian movements, which presented 
their struggle as analogous to the Vietnamese people’s war. Support for the 
Palestinians and the Palestine Liberation Organization led to a series of 
United Nations resolutions, proclaiming the rights of national liberation 
movements and their fighters in a quasi-legal language that would later be 
repeated at the Diplomatic Conferences.

There was also growing support for the Palestinian and the Vietnam-
ese resistance in the West. Wars against imperial powers were increasingly 
accepted as just and the means used to oppose them seemed shocking. 
Popular and academic commentary in the West questioned the lawfulness 
of counterinsurgency techniques, in particular attacks on civilians. These 
discourses were reflected in the debates at the Diplomatic Conference and 
ultimately in the provisions of the Additional Protocol I.

The Traditional Laws of Armed Conflict

In order to appreciate the changes wrought by the Additional Protocol I, 
it is necessary to understand the legal position before the conferences of 
the 1970s. Although the ICRC and other commentators claimed that there 
were longstanding principles protecting civilians and a regrettable lack of 
law concerning guerrilla warfare,6 this was something of a misrepresenta-
tion of the existing state of the laws of armed conflict.7

Guerrilla warfare and people’s wars, or “irregular warfare,” were famil-
iar concerns in both military and legal circles from the nineteenth cen-
tury. The term “guerrilla” dates back to the Spanish irregular forces in the 
Napoleonic wars,8 but guerrilla tactics have been used by both regular and 
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114 Making Endless War

irregular forces for much longer.9 The German experience in the Franco-
Prussian war and the British experience in the Anglo-Boer war were per-
haps the most pivotal in shaping the understanding of irregular warfare 
in the late nineteenth century and informing the attitudes of the military 
states at the Hague Conferences in 1899 and 1907.10

Experience with these wars meant that during the Hague Peace Confer-
ences, most delegates agreed that there was a strong likelihood that citizens 
would take up arms. For some delegates, in particular the representatives 
of Switzerland and Belgium, this was an admirable display of patriotism.11

Colonel Künzli from Switzerland spoke proudly of his people’s fight for 
independence and freedom in levées en masse. He emphasized that not “only 
able-bodied men but also old men, children and women took part in the 
battles.”12 The response of British general Sir John Ardagh was to sug-
gest adding an article that stated that the Convention should not be read 
as diminishing or suppressing the right that belongs to the population of 
an invaded country to fulfill its duty of opposing to the invaders, by every 
legitimate means, the most energetic patriotic resistance.13

Germany and the Netherlands, however, opposed this approach. Ger-
many acknowledged the value of patriotism, but stated that nothing pre-
vented patriots from entering the army, from organizing themselves prop-
erly with a leader and a distinctive sign.14 Moreover, Germany pointed out 
that soldiers too needed to be thought of:

[S]oldiers also are men, and have a right to be treated with human-
ity. Soldiers who, exhausted by fatigue after a long march or a battle, 
come to rest in a village have a right to be sure that the peaceful 
inhabitants shall not change suddenly into furious enemies.15

This dispute was resolved by the Martens clause. Fyodor Martens, pre-
siding over the Second Commission at the First Hague Peace Conference, 
made a declaration that while it was desirable that the usages of war should 
be defined and regulated, it would not be possible to agree on all cases.16

Therefore, in cases not agreed upon, populations and belligerents should 
“remain under the protection and empire of principles of international law, 
as they result from the usages established between civilized nations, from 
the laws of humanity, and the requirements of the public conscience.”17

The clause, Martens suggested, would leave the door open to patriotic 
acts, since “a heroic nation is, like heroes, above codes, rules, and facts.”18

This proposition allayed some of Belgium’s fears about the treatment of 
irregular fighters. However, in practice, it meant that Germany and the 
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Revolutionary War and the Development of International Humanitarian Law 115

other Great Powers had their way in this debate.19 Indeed, Martens’s state-
ment suggests that any irregular fighting would take place outside law and 
in the face of law.

Little was added to this debate at the Second Peace Conference, besides 
the further insistence by Germany that members of a levée en masse bear 
arms openly.20 The result was that the 1907 Hague Convention required 
that legitimate belligerents must distinguish themselves at all times, must 
carry arms openly, must follow a responsible command, and must conduct 
their operations in accordance with the laws and customs of war.21 Article 2 
of the Hague regulations stated that members of a levée en masse would be 
regarded as belligerents if they rose up before being occupied, carried arms 
openly, and respected the laws and customs of war. There was no right to 
resistance once occupied. This was made clear at the Conference. As Ger-
many pointed out, occupied inhabitants could not be allowed to attack the 
occupier’s lines of communication because without lines of communica-
tion an army cannot exist.22 Any provisions that protected citizens would 
depend on their being peaceful. If not, the German delegate continued, 
most of the guarantees lose their reason for existence.23 This is also made 
clear in Martens’s writings.24

The 1949 Geneva Conventions did little to change these requirements, 
except for extending them to organized resistance movements.25 Members 
of such movements still had to distinguish themselves.26 Indeed, the ICRC 
commentary on the Geneva Convention stresses the importance of a dis-
tinctive sign:

[F]or partisans a distinctive sign replaces a uniform; it is therefore 
an essential factor of loyalty in the struggle and must be worn con-
stantly, in all circumstances. During the Second World War, this 
rule was not always respected by the resistance organizations but 
there should be no room for doubt on this matter.27

Thus irregular warfare had been comprehensively considered and regu-
lated before the 1970s and the law was clear. Combatants were expected to 
distinguish themselves. Citizens who became involved in the war outside 
these strictures were liable to be executed, while the rest of the population 
could be subjected to reprisals.28

In contrast, the protection of civilians had not been clearly discussed or 
provided for. There was little protection in the Hague Convention. The 
only clear provision can be found in Article 25, which prohibits the bom-
bardment of undefended towns, villages, dwellings, or buildings. Article 
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116 Making Endless War

26 requires the attacking force to warn the besieged city of an impend-
ing bombardment if possible, and Article 27 encourages attackers to 
avoid damaging buildings dedicated to religion, art, science, or charitable 
purposes; historic monuments; hospitals; and places where the sick and 
wounded are collected.

Besides these provisions, the noncombatant population was exposed to 
the exigencies of war. There was no requirement to allow noncombatants—
“useless mouths”—to leave a besieged town.29 Civilians could be killed by 
bombardment or starvation.30 Whole regions could be devastated if it was 
necessary for military success.31 As aerial warfare became a possibility, it 
was understood that it was likely to be used to kill civilians, or at the least 
strike at their morale.32 Attempts to limit the use of aerial warfare failed in 
the 1920s and again in the 1950s.33 It was generally accepted that citizens 
of an enemy state are enemies too and if it was possible to bring a war to a 
speedier conclusion by harming them, then it should be done so as a neces-
sity of war.34

The 1949 Geneva Convention IV was drafted to provide protection for 
civilians, but it still did little to protect civilians during warfare. It did not 
include any new constraints on aerial warfare, reprisals against civilians, 
scorched earth tactics, or the starvation of civilians. Rather it focused on 
the protection of civilians in occupied territories; its goal was to prohibit 
the more extreme depredations practiced by the Nazi regime against occu-
pied populations. Thus the 1949 Convention insists that occupied civil-
ians should be humanely treated, that their persons, family rights, religious 
practices, manners and customs should be respected.35 This protection is 
dependent on civilians remaining passive. Article 5 states clearly that those 
who engage in hostile activities will lose the rights of protected persons. 
Moreover, even the protection offered to passive civilians is contingent on 
military imperatives. After listing the rights of protected persons, Article 
27 acknowledges that the parties to the conflict may take such measures of 
control and security in regard to protected persons as may be necessary as 
a result of the war. It also, while prohibiting mass forcible transfers, accepts 
that an occupying power may undertake total or partial evacuation of a 
given area if the security of the population or imperative military reasons 
so demand.36

The 1949 Convention envisages that governments may manage their 
own populations in the same manner. It provides for parties to set up sepa-
rate, “neutralized” zones to shelter noncombatants.37 The commentary 
explains this is only for noncombatants—civilians taking part in hostilities 
will be naturally excluded.38 Thus the protection offered to civilians by the 
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Revolutionary War and the Development of International Humanitarian Law 117

1949 Geneva Convention is predicated on a clear distinction between civil-
ians and combatants in both legal and spatial terms.

These provisions reflect a common military strategy that had been used 
before and after the drafting of these provisions. The separation of “civil-
ian” populations from the combatants that they might support—whether 
willingly or under duress—had been undertaken during a range of conflicts 
from the end of the nineteenth century onwards. The destruction of Boer 
farms and the relocation of their inhabitants in concentration camps is one 
of the most familiar examples.39 However, there were similar movements of 
civilians during in the Spanish-American War in Cuba,40 and in the Philip-
pines during the American intervention.41 Later, similar approaches were 
taken by Japan in Manchuria,42 Portugal in Angola,43 and Britain in Malaya 
and Kenya.44 In all these cases, the aim was to separate guerrillas from 
any support from the population.45 In South Vietnam, President Diem 
started moving rural communities to constructed agrovilles from 1959, in 
an attempt to separate peasants from revolutionaries.46 Later this turned, 
with British and American input, into the Strategic Hamlet program.47

Under this system, thousands of fortified hamlets were constructed. The 
aim, again, was to concentrate and shelter the rural population in hamlets, 
relocating villagers when necessary. It was hoped the program would pro-
duce villagers who actively supported the South Vietnamese government, 
while cutting off support to the guerrillas.48

This method of moving and resettling populations in camps and similar 
institutions has been recently described by a number of scholars as a tech-
nique of liberal empire—a biopolitical attempt to govern, domesticate, and 
deny political agency to colonial populations.49 Although this description 
seems to rather overstate the liberal aspect of this strategy, it does seem 
clear that the intention of these laws was to limit political and military 
agency through a juridical and spatial separation of civilian and combatant.

Revolutionary War in Vietnam and Palestine

Thus despite experiences with irregular warfare, the prevailing idea of war, 
the theories, the war games,50 and the laws of war were shaped by an ideal 
of orderly soldiers in uniform, of citizens subdued, separated, and demili-
tarized. Over the course of the twentieth century, however, an alternative 
imaginary of war and approach to law was formulated and articulated—an 
approach that was exemplified by the war in Vietnam and embraced by 
Palestinian movements.
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118 Making Endless War

The alternative model was a revolutionary people’s war, a war where 
there was no separation between people and army, a war that unapologeti-
cally employed guerrilla tactics. As I have argued, guerrilla warfare was an 
old technique, but during this period it became associated with revolution-
ary ideology.51 Mao’s writings, and his success in China, were one of the 
main sources of this alternative approach. It provided a model for a revo-
lutionary people’s war that was referenced by a variety of movements that 
sought to overturn imperial or oppressive governments—even when it may 
not have been entirely appropriate.52 Principles from the Maoist model 
were followed in Malaya, Burma, Algeria, Rhodesia, and Cuba.53 One of 
the clearest associations, however, was with the communist movement in 
Vietnam. Truong Chinh, the secretary general of the Indochinese Com-
munist Party, and Vo Nguyen Giáp, commander in chief of the Viet Minh 
and minister of the interior in the Democratic Republic of Vietnam, wrote 
their own accounts of people’s war that showed the influence of Maoist 
theory.54 The success of the Vietnamese strategy further inspired other 
movements, including Palestinian organizations. After the 1967 war shat-
tered Palestinian hopes for liberation through traditional warfare,55 Pales-
tinian movements explicitly characterized their struggle as a revolutionary, 
people’s war in the manner of Vietnam.56 The communist Popular Front 
for the Liberation of Palestine (PFLP) followed Mao’s teachings closely. 
Fatah took a less rigorous and more eclectic approach to revolutionary 
theory,57 but it echoed the general themes of the Maoist approach.58 This 
was the case even though, as was noted at the time, there were significant 
differences between the Chinese or Vietnamese and Palestinian conditions. 
Some observers also found it difficult to reconcile Palestinian tactics with 
the prevailing understanding of guerrilla warfare.59 Nevertheless, by con-
ceptualizing the Palestinian struggle as a “second Vietnam,”60 it became 
situated within the global movement that was reshaping the vision of jus-
tifiable warfare. In time, the Palestinian arguments would strengthen and 
develop that vision.

Mao’s model for revolutionary war was developed in several writings 
from the 1930s.61 It adapted Marxist-Leninist theory to Chinese condi-
tions by emphasizing the role of the peasantry in a prolonged people’s 
war.62 Mao’s strategy moved through three phases: the mobilization of the 
peasantry; the gaining of their support in a people’s war employing guer-
rilla strategies; and finally the move toward conventional warfare.63

Mao, his general Lin Piao, Giáp, and Truong Chinh all stressed that the 
first phase, the mobilization of the people, was essential for victory.64 Lin 
Piao attributed Mao’s victories to the support of the people—“the fullest 
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Revolutionary War and the Development of International Humanitarian Law 119

mobilization of the basic masses as well as the unity of all the forces that 
can be united.”65 Giáp described the war in Vietnam in the same way:

The war of liberation of the Vietnamese people proves that, in the 
face of an enemy as powerful as he is cruel, victory is possible only 
by uniting the whole people within the bosom of a firm and wide 
national united front based on the worker-peasant alliance.66

The importance of the population had led Mao to introduce rules and 
discipline to avoid alienating the people and to maintain a supportive and 
even symbiotic relationship between the people and the troops.67 Mao says, 
“It is only undisciplined troops who make the people their enemies and 
who, like the fish out of its native element, cannot live.”68 Lin Piao writes:

Our armymen strictly observed the Three Main Rules of Discipline 
and the Eight Points for Attention, (2) carried out campaigns to “sup-
port the government and cherish the people,” and did good deeds 
for the people everywhere. They also made use of every possibility 
to engage in production themselves so as to overcome economic dif-
ficulties, better their own livelihood and lighten the people’s burden. 
By their exemplary conduct they won the whole-hearted support of 
the masses, who affectionately called them “our own boys.”69

The Palestinian movements also emphasized that the support of the 
population would be their greatest advantage;70 the masses were consid-
ered to be “a revolutionary power capable of liquidating direct colonialism 
and occupation.”71 The overriding need to gain the support of the popula-
tion meant, for the communist PFLP, overlooking class differences and 
engaging even the petit bourgeois class.72

Yet the role of the people went far beyond mere support. In this image 
of revolutionary war there is no necessary separation between civilian roles 
and combatant roles; it is possible and appropriate to be both. As Mao 
writes:

[T]here are those who say: “I am a farmer,” or, “I am a student”; 
“I can discuss literature but not military arts.” This is incorrect. 
There is no profound difference between the farmer and the sol-
dier. You must have courage. You simply leave your farms and 
become soldiers. That you are farmers is of no difference, and if 
you have education, that is so much the better. When you take 
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120 Making Endless War

your arms in hand, you become soldiers; when you are organized, 
you become military units.73

Or, as Truong Chinh puts it: “When the enemy comes, we fight, when he 
goes, we plough.”74

This approach disavows the controlled and passive population imag-
ined by the Geneva Conventions, limited to peaceful pursuits. Such an 
oppressed class, Giáp writes, citing Lenin, only deserves to be treated as 
slaves if they do not choose to learn to use arms.75 Indeed, for the Palestin-
ian movements, the transformation of Palestinians from refugees to revo-
lutionaries was regarded as “a therapeutic measure toward ‘healing’ Pal-
estinian society,”76 a cultural renaissance. “Armed struggle,” Sayigh writes, 
“was the source of political legitimacy and national identity, the new sub-
stance of the ‘imagined community’ of the Palestinians.”77

A people’s war will necessarily involve guerrilla warfare—at least in the 
first phases. Revolutionary doctrine described guerrilla tactics as the obvi-
ous weapon of the weak against a more powerful opponent.78 Guerrilla 
warfare also allowed for the mobilization of the whole strength of the peo-
ple against the enemy. By using guerrilla tactics, a people’s army could wear 
out its opponent until it was possible to transition to conventional warfare.

Guerrilla warfare is the only way to mobilize and apply the whole 
strength of the people against the enemy, the only way to expand 
our forces in the course of the war, deplete and weaken the enemy, 
gradually change the balance of forces between the enemy and our-
selves, switch from guerrilla to mobile warfare, and finally defeat the 
enemy.79

Thus there is no suggestion in this literature that guerrilla warfare is 
ethically or legally problematic. It is described as a sensible and strategic 
approach. Mao declared, “We should honestly admit the guerrilla charac-
ter of the Red Army. It is no use being ashamed of this. On the contrary, 
this guerrilla character is precisely our distinguishing feature, or strong 
point, and our means of defeating the enemy.”80 Indeed, guerrilla warfare 
is more than a pragmatic strategy in this literature. Guerrilla warfare is 
depicted as a heroic and romantic enterprise, with an established history.81

The superhuman heroism and bravery and self-sacrifice of guerrilla fight-
ers is emphasized.82 This is a depiction that had resonance both among 
subjugated peoples and in the West.83

Moreover, these guerrilla fighters were justified because they were 
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engaged in just wars, fought against imperialism and unjust aggression. 
American imperialism, Lin Piao writes:

is bullying and enslaving various peoples, plundering their wealth, 
encroaching upon their countries’ sovereignty and interfering in 
their internal affairs. It is the most rabid aggressor in human history 
and the most ferocious common enemy of the people of the world. 
Every people or country in the world that wants revolution, inde-
pendence and peace cannot but direct the spearhead of its struggle 
against U.S. imperialism.84

The fighters in these wars, Giáp states, stand against this to safeguard the 
freedom and independence of people.85

The Palestinian movements characterized their cause as part of this 
global fight against imperialism, analogous to the Vietnamese struggle.86

Palestinian movements argued that Israel, which had previously been 
regarded in many quarters as a beset nation,87 was an imperialist base, car-
rying out a program of colonization and dispossession.88

The crux of the Palestine Problem is  .  .  . the piecemeal conquest 
and continued seizure of the entire country by military force. It is 
the forcible dispossession and displacement of the bulk of the indig-
enous population, and the subjugation of the rest. It is also the mas-
sive importation of alien colonists to replace the evicted, and to lord 
it over the conquered. And it is, the colonization, by the foreign set-
tlers, of both the expropriated private land and the seized national 
resources of the overpowered people.89

This particular view of imperialism, and the legitimacy of the strug-
gle against it, achieved growing recognition and repetition in the United 
Nations General Assembly as the influence of decolonized nations grew.90

A series of General Assembly resolutions asserted that all peoples have the 
right to self-determination,91 especially those fighting alien domination—a 
term created to cover the Palestinian situation.92 In 1970, Resolution 2649 
specifically condemned the denial of that right to the people of Palestine. 
Resolution 3103, in 1973, reaffirmed that colonialism was a crime and that 
colonial peoples had the right to struggle against colonial powers and alien 
domination, using all necessary means at their disposal. Such conflicts 
were, the Resolution stated, to be viewed as international armed conflicts 
and combatants were to be accorded the status of prisoners of war.

Cuddy, Brian, and Victor Kattan. Making Endless War: The Vietnam and Arab-Israeli Conflicts In the History of International Law.
E-book, Ann Arbor, MI: University of Michigan Press, 2023, https://doi.org/10.3998/mpub.12584508.
Downloaded on behalf of Australian Catholic University



122 Making Endless War

This understanding of imperialism as a crime that justified the use of 
all necessary means of opposition was shown not only in defense of guer-
rilla warfare but also in the debates about terrorism at the United Nations. 
When UN Secretary General Kurt Waldheim tried to introduce an item 
entitled “Measures to Prevent International Terrorism” in the General 
Assembly, following events at the Munich Olympics, it was changed to 
include a study of “the underlying causes of those forms of terrorism and 
acts of violence which lie in misery, frustration, grievance and despair and 
which cause some people to sacrifice human lives, including their own, 
in an attempt to effect radical changes.”93 The discussion that ensued was 
described by a contemporary as a debate on the Arab-Israeli conflict—a 
debate that pitted the alternatives as state terrorism or individual terror-
ism.94 Or, as Chamberlin puts it, a debate that revealed the growing divide 
between the proponents of “national liberation” and the enemies of “inter-
national terrorism.”95 The result, as shown in the General Assembly Reso-
lution that set up the ad hoc Committee for International Terrorism, was 
a reaffirmation of the legitimacy of the struggle for self-determination and 
national liberation.96

The recognition of the Palestinian cause in the General Assembly cul-
minated in 1974, when it invited Arafat to address the General Assembly 
and passed Resolutions 3236 and 3237, which reiterated the Palestinian 
right to self-determination and granted the PLO observer status at the 
United Nations.97 These resolutions gave the arguments for national lib-
eration more legitimacy and a quasi-legal appearance. Nevertheless, tradi-
tional commentators insisted that General Assembly statements were poli-
tics not law,98 and they decried the danger that democracy in the General 
Assembly could derail the traditions of international law.99 Even when a 
sympathetic lawyer like Abi-Saab asserted the view of decolonized states 
that national liberation movements were a form of self-defense and that 
insurgent leaders should be recognized,100 he noted that this was a politi-
cal challenge to the existing law.101 As such, the alternative view of war had 
garnered a great deal of political legitimacy, but its legal status was still 
controversial.

Revolutionary War and the West

The theory of the people’s war provided a stark alternative to the tradi-
tional view of warfare. As such, some of the fundamental aspects of the 
doctrine, such as the status of national liberation wars, continued to appear 
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legally problematic and ethically suspect to Western experts. Neverthe-
less, these conflicts did shape a more subtle shift in the interpretation of 
the laws of armed conflict in the West. The bulk of the discussion around 
Israel tended to focus on the justice of Israeli and Palestinian claims to 
nationhood, territory, and belligerency.102 Nevertheless, there was grow-
ing disapproval of Israeli counterinsurgency tactics—in particular, reprisals 
against individuals or states for supporting guerrilla or terrorist actions. 
Western international lawyers and states began to question the legality of 
such operations, especially when they were directed at civilian objects and 
when they appeared disproportionate.103

The anti-Vietnam War movement launched a more comprehensive 
attack on the way that the United States was fighting the war, arguing that 
it was immoral and possibly illegal. Popular protests and media reports 
drew attention to the violence and depravity of the war, the attacks on civil-
ians and children.104 Intellectuals and journalists produced inquiries into 
these acts; they staged trials judging the US campaign.105 Although the 
influence of the protest movement has been queried,106 it is possible to see 
a change in the legal discourse by the start of the Diplomatic Conferences.

Many of the critics of the war echoed the depiction of the people’s war 
made in the revolutionary literature. The Vietnamese national resistance 
forces were described as being on the side of right, and even of law, defend-
ing the “principles of international law and their right to self-determination,
political independence, territorial integrity and national unity.”107 “The 
people of Vietnam are heroic,” wrote Bertrand Russell, “and their struggle 
is epic: a stirring and permanent reminder of the incredible spirit of which 
men are capable when they are dedicated to a noble ideal.”108

The United States, in contrast, stood as the representative of imperial-
ism or neocolonialism. It was the “universal empire of evil,”109 its rapacious 
imperialism made it the “common destroyer of Peace and Justice” and the 
greatest threat to the world.110 Critics frequently compared the United 
States to Nazi Germany,111 or even suggested it was unprecedented in its 
imperialist aggression:

In the course of history there have been many cruel and rapacious 
empires and systems of imperialist exploitation, but none before have 
had the power at the disposal of the United States’ imperialists.112

After 1967, the characterization of Israel as an imperialist power, akin 
to the United States in Vietnam,113 gave the Palestinian cause credibility as 
an ethical and just fight.114 Left-wing groups and thinkers who had, until 
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1967, supported Israel, became supporters of the Palestinians.115 Contem-
poraries partly attributed this shift to the Vietnam War, which had changed 
the political consciousness among many Western observers.116

Critics of imperialist war agreed with the revolutionary literature that 
the development of a people’s army and the use of guerrilla warfare was the 
logical response to such overbearing imperialism. As Sartre explained for 
Russell’s staged International War Crimes Tribunal,117 colonialism kindled 
the hatred of the civilian population and made civilians potential rebels. 
This then determined the characteristics of the struggle. The colonialists 
had the superior weapons; the indigenous population had to make use of 
its advantage of number. Nor, in the minds of some critics, should a resis-
tance movement, confronted with the power of an imperialist opponent, be 
expected to comply with the requirements of distinction.118

A people’s war might be a reasonable and justified response to imperial-
ism. Unfortunately, it led to an obvious response. . . .

As it was the unity of an entire people which held the conventional 
army at bay, the only anti-guerrilla strategy which could work was 
the destruction of this people, in other words, of civilians, of women 
and children.119

Thus the imperialist, or neocolonial, response to a people’s war of libera-
tion could become genocidal.120 Falk made a similar point, arguing that the 
battlefield tactics of high-technology counterinsurgency warfare plus the 
aggressive war character of the enterprise led to genocide.121

The strategic hamlet program, which critics also noted was a pragmatic 
response to a people’s war, was attacked in similar terms. The strategic 
hamlets were presented by the administration as a way of protecting the 
peasants,122 in a form not far from what might have been envisaged by the 
Geneva Convention. Critics acknowledged that this was a way of “protect-
ing” the peasant masses from communism,123 and they understood that the 
separation of guerrillas from their support base was a logical form of coun-
terinsurgency.124 Nevertheless, critics said any support in the Geneva Con-
ventions was a juridical fiction.125 They emphasized the depredations of 
the strategic hamlet program: the massive dislocation of people from their 
homes;126 the presence of spikes, moats, machine gun turrets, patrols;127 the 
use of forced labor.128 These hamlets were nothing other than concentra-
tion camps,129 designed with genocidal intent.130

Thus while these critiques acknowledged that these extreme forms 
of counterinsurgency were the result of a people’s war—just as previous 
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international lawyers had warned—the legitimacy of the people’s war jux-
taposed against the illegitimacy of an imperialist, Nazi-like regime, made 
the response immoral. It was a clear betrayal of all the principles that the 
United States purported to uphold:

In the name of freedom pregnant women were ripped open, and the 
electorate did not rebel. Every American who voted Republican or 
Democratic shares the guilt of these sanguinary deeds. America, the 
self-proclaimed champion of freedom to torture and kill women and 
children for the crime of wishing to go on living in their homes.131

In much the same way, Israeli critics of the policy of occupation feared that 
it was, or would lead to, the destruction of Israeli democratic values.132 It 
could only create further resistance and repression.133

The immorality and illegitimacy of the US campaign was elided into 
a strong implication, and even statement, of illegality. This claim was not 
always justified but, as the war continued, critics started to make techni-
cal arguments that the bombing of civilians was a breach of the laws of 
armed conflict.134 As I have discussed, there were no clear provisions that 
protected civilians from aerial bombardment before the drafting of the 
Additional Protocols, so this argument did require some interpretative 
work. In the Russell Tribunal, bombing was described as a crime of aggres-
sion.135 The use of napalm, in particular, was described as a breach of the 
Hague articles that prohibited causing unnecessary suffering and prohibit-
ing bombardment of undefended places.136 Franck argued that there was a 
principle in international law that required a distinction between combat-
ants and the civilian population—a principle that the US leadership had 
disregarded.137 He also argued that bombing civilians was in breach of the 
1949 Geneva Convention IV, although he did not explain how the conven-
tion prohibited this.138

Franck and some other commentators also referred back to the Hague 
distinction between defended and undefended places, to argue that the 
United States was in breach of the 1907 Hague Convention for attacking 
undefended places.139 Another argument was that the illegality of bombing 
could be extrapolated from the prohibition on killing civilians face to face.140

Finally, critics increasingly argued that the bombing was illegal because it 
targeted places that did not have military importance or, when they were 
military objectives, nevertheless resulted in disproportionate casualties.141

Other lawyers, even those who were against the war, were more cau-
tious about these arguments. Telford Taylor pointed out that unfortunately 
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there was nothing in the Nuremberg principles or the laws of war to con-
firm that bombing civilians was illegal.142 Yet toward the end of the war this 
language began to be taken on by supporters of government policy as well 
as critics. After the 1972 Christmas Bombing—the most concerted bomb-
ing campaign of the war—sparked outrage in Hanoi and the international 
and American press, defenders of the campaign tried to show that it had 
not caused excessive civilian casualties.143 Burrus Carnahan stated that all 
the targets were carefully verified to be military objectives and that one was 
rejected because it was in a highly populated area.144 He also argued that 
there was an attempt to keep civilian casualties to a minimum, even when 
this meant risking pilots’ lives.145 The result of these impressive efforts, 
Carnahan states, was a remarkably small number of civilian casualties that 
were certainly not disproportionate to military advantage.146

Thus the outrage over the Vietnam War shows a shift in the under-
standing of legitimate and lawful war. A people’s war for liberation had a 
certain claim to legitimacy, and the counterinsurgency techniques seemed 
so illegitimate that it was becoming impossible to see them as lawful. 
Attacks on civilians, even when those civilians could not be distinguished 
from combatants, were becoming difficult to defend. The limited protec-
tion outlined by existing international law was starting to be understood 
as requiring a distinction between military and civilian objectives and the 
protection of civilians.

Revolutionary War at the Diplomatic Conferences

The shifting understanding of just war and the laws of war can be seen in 
the debates at diplomatic conferences to draft the Additional Protocols in 
the 1970s. These debates, in turn, left their mark on the Additional Pro-
tocol I.

The Diplomatic Conference on the Reaffirmation and Development 
of International Humanitarian Law Applicable in Armed Conflicts took 
place from 1974–1977 under the auspices of the ICRC. I have traced the 
background to these conferences more thoroughly elsewhere;147 but, by 
the time the Conference began, it was seen as a way to bring the “new” 
types of war, the kind of war that Vietnam exemplified, within the purview 
of international law. The ICRC wanted the Conference to find a way to 
incorporate wars for national liberation, to regulate guerrilla warfare, and 
to “reaffirm” a distinction between civilians and combatants, that was being 
threatened by these new wars.148
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These aims show that, even before the Conference, conflicts like those 
in Vietnam and Israel had affected the understanding of the laws of war. As 
discussed above, there were clear existing laws dealing with (that is, prohib-
iting) guerrilla warfare and very few laws protecting civilians. This existing 
regime, however, no longer seemed appropriate once guerrilla wars became 
wars of national liberation—wars that had a claim to legitimacy and whose 
fighters had a claim to justice. At the same time, the counterinsurgency 
techniques directed at civilians in these conflicts now appeared immoral or 
illegal breaches of principles that were presumed to protect them. Specific 
techniques that were associated with Vietnam were considered candidates 
for targeted regulation. Napalm, the ICRC acknowledged, had aroused 
such reprobation in public opinion that, according to some jurists, the con-
ditions would be favorable for obtaining complete prohibition.149 Several 
proposals from states at this point specifically prohibited napalm and other 
incendiary weapons.150 There were also some suggestions made about pre-
venting the concentration of the population in strategic villages.151

The ICRC may have intended some changes to the law, but it did not 
foresee the extent to which the Conference would focus on and transform 
the rights of national liberation movements and fighters.152 Indeed, as Abi-
Saab noted, the ICRC had attempted to bypass this issue in its preparation 
for the conference:

In spite of all the indications as to the great importance which a very 
large majority of States attached to the issues of wars of national 
liberation, not only in UN resolutions and reports, but also dur-
ing the Istanbul and the Government Experts Conference, the draft 
protocols submitted by the ICRC to the Diplomatic Conference to 
serve as bases for discussions practically evaded the issue; an issue 
which was soon to dominate the work of the first session of the 
conference.153

This first session was marked by an opening speech by President Ould 
Dada of Mauritania, who spoke of the millions of men suffering from colo-
nial oppression and stripped of their rights.154 He insisted that it was unde-
niable that these were just wars and that the freedom fighters who engaged 
in them should be granted the same protection as their oppressors.155

The Conference then turned to the question of the inclusion of national 
liberation movements in the debates, including the PLO and the Provi-
sional Revolutionary Government of the Republic of South Viet-Nam—or 
the Vietcong, as the Republic of South Vietnam explained.156 The inclusion 
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of these movements meant recognizing the legitimacy of their causes, as 
well as providing voices that could provide evidence of the atrocities com-
mitted by imperialists157 and arguments for the revision of international 
law. Amaly of the PLO stated that he hoped to advance certain princi-
ples, such as confirmation of the international character of wars fought by 
national liberation movements; recognition of the prisoner-of-war status 
of combatants in national liberation movements; protection of the civilian 
population against the atrocities committed by colonialist and racist pow-
ers, such as arbitrary detention, collective reprisals, forcible displacements 
of persons, destruction of dwellings, or any other objects having no mili-
tary value; and use of cruel weapons.158

Israel opposed the admission of the PLO, arguing that it was a body 
that had perpetrated atrocious crimes of terrorism against civilians and had 
no place at a conference on humanitarian law.159 In response, states such 
as Pakistan, Syria, and Tanzania argued that it was Israel that was the per-
petrator of terrorism, thereby replaying the United Nations’ battle over 
terrorism as a feature of imperialist states or individual actors. This debate 
was won, again, by the supporters of national liberation movements, and 
the PLO was admitted to the conference.

The inclusion of the Vietcong was more controversial. Many states 
argued that the Provisional Revolutionary Government should be admit-
ted, as the legitimate representative of the people of South Vietnam.160

More importantly, it had been a victim of aggression; it had seen its coun-
try destroyed, its people decimated,161 and subjected to genocide by Ameri-
can imperialists.162 The response of the Republic of South Vietnam was 
that it was the Vietcong who were the imperialists, waging a war of com-
munist imperialist expansion.163 This response shows that imperialism was 
generally deployed as a sign of illegitimacy. Nevertheless, the vote to admit 
the Provisional Revolutionary Government was narrowly lost by 38 votes 
to 37, with 33 abstentions.

When these debates were resolved, the conference turned to the still 
contentious matter of the status of wars of national liberation as inter-
national armed conflicts. Despite the arguments of the Third World and 
revolutionary movements, the ICRC and Western international law-
yers held fast to the view that such wars were internal conflicts. In the 
ICRC’s report on the First Conference of Government Experts in 1971, 
the ICRC acknowledged that this was a contentious issue; nevertheless, 
it still placed its account of the debate in the section on internal war.164

This account noted that some experts had pointed to the authority of the 
General Assembly resolutions that asserted that national liberation wars 
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were international conflicts. Other experts, however, had responded that 
“the resolutions on the subject adopted by the General Assembly or other 
organs of the United Nations were no more than the concrete expression 
of certain aspirations and did not sanction a generally recognized principle 
of international law or reflect the practice of States.”165

The Diplomatic Conference now provided an opportunity to inscribe 
these aspirational resolutions, and their vision of legitimate warfare, into 
law. Third World states argued that the new law of war should recog-
nize and enable the natural rights of people to recover the security and 
freedom that had been denied to them by imperialism.166 Imperialism, 
whether American or sometimes Soviet, was described as political, mili-
tary, and economic aggression perpetrated by the two super powers against 
peace-loving peoples in Europe, the Middle East, Asia, Africa, and Latin 
America.167 It was these imperialist, colonialist, and racist forces that were 
responsible for armed conflicts and for the violation of human rights and 
fundamental freedoms that followed.168 The people fighting wars against 
such imperialism were lawfully justified.169 They were fighting for their 
inalienable right to self-determination and national independence upheld 
in the Charter of the United Nations and in many General Assembly reso-
lutions.170 Moreover, the national liberation movements were the first to 
respect the principles of humanitarian law because they were well aware of 
the misery and suffering caused by the armed conflicts of which they were 
the victims.171

Since these wars were justified, it was also suggested that they should 
be treated differently under the laws of war. The laws of war should be 
drafted to distinguish between the oppressed and the oppressor, to help the 
oppressed and to punish the oppressor.172

Many Western states and commentators were appalled by these sugges-
tions, considering that they undermined the language and values of exist-
ing international law. They argued that introducing a distinction between 
just and unjust wars would rupture the structure of modern international 
humanitarian law—a structure that appeared to be based on an apolitical,
neutral legality.173 Hess, for Israel, also made this point, arguing that any 
reference to the motives and cause for which belligerents were fighting 
was in clear contradiction to the spirit and accepted norms of international 
humanitarian law.174

Despite these concerns about the structure of international law, the 
amendment to recognize national liberation conflicts as international con-
flicts was eventually passed in committee, with 70 in favor, 21 against, and 
13 abstentions.175
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It was feared that the Western delegations might walk out of the con-
ference after the vote, but this did not come to pass.176 Perhaps, Lysaght 
suggests, they decided that the vote would not affect them significantly; the 
decolonization movement was essentially over and very few places would 
be affected by the new law.177 One place, however, that the law was designed 
to impact, was Israel. As Amaly said, Palestine “fell within all three of the 
categories mentioned in paragraph 4: they were under colonial domination; 
their territory was under foreign occupation, despite the assertions of the 
terrorist Begin; and they were suffering under a racist regime, since Zionism 
had been recognized in a United Nations resolution as a form of racism.”178

Israel, therefore, continued to object to the provision, rejecting the 
United States’ attempts to have the new article adopted by consensus in 
1977. By this point, however, those Western states that were uneasy about 
the provision had given up fighting for this issue. They did not want the 
Conference to fail on their account.179 Nor, as Mantilla suggests, did they 
want to appear racist or to share the pariah status of Israel or South Africa.180

The most they were prepared to do was to abstain, quietly restating their 
concerns about the neutrality and clarity of international law.

Thus the new provision was passed with only one vote against—a vote 
which could now be dismissed as being completely isolated from the civi-
lized world.181 This was a legal and political achievement for the Third 
World and national liberation movements. It was also a discursive triumph, 
clearly bringing the “political” language of justice from revolutionary lit-
erature into the laws of war. This language and perspective continued to 
be of importance in the subsequent debate about the rights of the fighters 
of such wars.

The debate about guerrilla fighters demonstrates again the division 
between traditional and revolutionary concepts of warfare. In the Draft 
Protocol, which the ICRC prepared for the Conference, combatant status 
relied on fulfilling essentially the same requirements as the 1949 Geneva 
Conventions: combatants must distinguish themselves during military 
engagements, must follow the laws of war, and must be under a responsible 
command.182 To take a different approach, the ICRC stated, would be to 
risk destroying the essential distinction between combatant and civilian.183

Under this system, guerrilla fighters in a people’s war would be unlikely to 
receive prisoner of war status.

For the supporters of people’s war and national liberation move-
ments at the Conference, this result was unacceptable. They described the 
“guerrillas” who fought these wars as freedom fighters, fighting just wars 
against colonial and racist oppression. All fighters in such conflicts should 
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be treated as prisoners of war;184 they were deserving of equal,185 if not 
more protection, than regular combatants.186 The new laws drawn up by 
the Conference should reflect this; they should acknowledge the reality 
in which unarmed or ill-armed and underdeveloped peoples confronted 
an imperialistic aggressor equipped with the most up-to-date and cruel 
weapons.187 Such movements were handicapped in their confrontation 
with imperialist power; their fighters could not be expected to distinguish 
themselves.188 Indeed, North Vietnam questioned the principle of distinc-
tion itself in the new wars of liberation:

As regards the national liberation armies, from the intrinsic original 
fact that they are the armies of weak and ill armed peoples fight-
ing against a powerful and heavily armed enemy their activities and 
their lives are inseparable from the civilian population. That is the 
new law of the people’s war. It is an historical material necessity of 
national liberation wars.

All the world knows that in guerrilla warfare a combatant must 
operate under the cover of night in order not to be a target of the 
modern weapons of the adversary. In such circumstances, does the 
spirit of humanity compel them to wear emblems of uniforms in 
order to distinguish themselves from the civilian population?189

Aldrich, the head of the US delegation, had some sympathy for this 
approach. He later wrote:

A rule that requires a guerrilla to distinguish himself at all times 
from the civilian population will simply make him an outlaw; he 
cannot respect it and hope to survive. It is like telling him to go 
around at all times with a bull’s eye pinned to his chest.190

Most Western states, however, maintained that the three conditions needed 
to be met.191 In particular, they felt it was important to maintain some dis-
tinction between combatants and civilians, in order to protect civilians.192

Israel made this argument particularly strenuously. Reciting expert state-
ments on the matter, Israel quoted Draper of the United Kingdom as say-
ing that to bring “the man with the bomb who is a civilian in all outward 
appearances” within the framework of the protection given to regular 
armed combatants would mean that no civilian would henceforth be safe.193

Aldrich worked hard to find a way to resolve this fundamental differ-
ence about whether combatants should distinguish themselves. After “two 
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years of hard work, official and unofficial contacts and prolonged discus-
sion and mediation,”194 he was able to present a compromise draft article 
at the beginning of the fourth session. His solution was to only require 
combatants to distinguish themselves during each military engagement 
and during military deployment. There was no shared understanding of 
what “deployment” meant—an ambiguity that, as Aldrich acknowledged, 
made the term acceptable to more delegates.195

Many Western delegations were still skeptical about the provisions and 
uneasy about granting combatant rights to guerrillas. Nevertheless, once 
again, they found it more politically palatable to abstain than to stand with 
Israel in voting against the new rule.196 As a result, the provisions were 
adopted by 66 votes to 2 with 18 abstentions.197 Many of the delegates 
spoke of their misgivings about the new article when explaining their 
vote and referred to it as a compromise.198 The ICRC commentary also 
acknowledged that the article was a compromise but, it added, probably the 
best compromise that could have been achieved at the time.199

Yet, through this compromise, the Diplomatic Conference had reshaped 
the legal understanding and imagery of the combatant. Combatants were 
no longer just the regular military in their conventional uniforms; guerril-
las, revolutionaries, and peasant armies could be counted as combatants. 
They did not have to be one thing; they could be a peasant by day and 
a guerrilla by night—or Mao’s scholar and fighter. Heroes and patriots 
would no longer fight outside the law, as understood at the Hague Confer-
ences; they were brought under its umbrella. To a large extent, the sym-
biosis of people and army in the revolutionary literature was achieved by 
these new provisions.

Yet while these sections appeared to diminish the difference between 
civilian and combatant, the Additional Protocol I also defined civilians, for 
the first time in international law. Article 50 of Additional Protocol I stated 
that a civilian was any person who was not a combatant, as described by 
Article 43 and the 1949 Geneva Convention on Prisoners of War.200 The 
ICRC noted that there were many possible ways of defining civilians, but it 
considered that this negative definition was the most satisfactory.201 Article 
50(3) states that the presence within the civilian population of individuals 
who do not come within the definition of civilians does not deprive the 
population of its civilian character. Abi-Saab later noted that this stipula-
tion was directly relevant to guerrilla warfare.202 Yet despite this acknowl-
edgement, and despite the novelty of Article 50, these provisions did not 
spark any controversy.203

Delegates were also happy to accept Article 51, which states that the 
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civilian population and individual civilians shall enjoy general protection 
against dangers arising from military operations.204 This section prohib-
its indiscriminate attacks, specifically area bombardment. Such a rule had 
never been stated before in international humanitarian law; Hays Parks 
would later argue that it was a new and unacceptable restriction on air war-
fare, intended to constrain the airpower of Israel and the superpowers.205

Nevertheless, it was universally acclaimed as a codification of customary, 
existing rules of international law.206 This perception of the provision sug-
gests that the antiwar campaigns, that had highlighted the immorality of 
attacking civilians, had affected the understanding of the law. It had cer-
tainly affected what could be said about the law.

The delegates were less unanimous when it came to the details of civil-
ian protection.207 Nevertheless, the Conference did manage to prohibit 
many forms of warfare against civilians that were previously considered 
acceptable, such as the starvation of civilians or reprisals against civilians.208

Moreover, it introduced a host of other provisions that attempted to pro-
tect civilians, such as precautions to be taken before attacks,209 protection 
of the natural environment,210 and protection of works containing danger-
ous forces.211

In this way, the Diplomatic Conference reshaped the laws regarding 
civilians and combatants. Civilians were defined as not being combatants, 
as a vulnerable population granted increased protection, while combatants 
were defined in a way that meant that they could also be civilians—at least 
some of the time. These definitions and images of the identities involved 
in war clearly owe much to the various discourses around revolutionary 
war. The result of these discourses is that the new laws were somewhat 
paradoxical; they introduced complexity and ambiguities into international 
humanitarian law.

These complexities were reflected in the subsequent reception of the 
Additional Protocol I. Although the US delegates left the conference feel-
ing fairly satisfied with what they had achieved and confident of ratifica-
tion,212 their hopes were not to be realized. As Kattan shows in “The Third 
World Is a Problem” in this volume, the change in the US administration 
and the increasing influence of neoconservative international lawyers and 
Vietnam War veterans led to concerns about the implications of Additional 
Protocol I. One of those lawyers, Hays Parks, later wrote a comprehensive 
critique of the Additional Protocol I, arguing, among other points, that 
the Protocol’s attempt to protect both civilians and irregular combatants 
was unworkable.213 Many other military powers also initially refused to 
ratify Additional Protocol I, including India, Indonesia, Iran, Iraq, Israel, 
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Malaysia, Morocco, Pakistan, the Philippines, Singapore, Sri Lanka, Sudan, 
Thailand, the United States, and the Soviet Union.214

By the end of the twentieth century, however, opposition to the Protocol 
started to wane. More states began to ratify the Protocol and, despite the 
ongoing opposition from the United States and Israel, it became common 
to see the Protocol referred to as customary international law.215 Indeed, 
the ICRC’s study of Customary International Law cleaves very closely to 
the Additional Protocols, as was shown in the rules on combatancy cited 
above. This translation into customary international law has not resolved 
the paradoxes of the Additional Protocol; experts are still grappling with 
them, as the recent debate on “Direct Participation in Hostilities” shows.216

It does mean, however, that these paradoxes, and the competing visions of 
war and law that shaped them at the Diplomatic Conferences, have become 
embedded in international law. In this way, a new vision of war, represented 
by the Vietnam and Arab-Israeli conflicts, was transformed into a law that 
affects all states.

Conclusion

The laws of war reflect imaginaries of war—the narratives that are told 
of war by strategists, humanitarians, lawyers, and politicians. For much of 
the history of the modern laws of warfare, the dominant image of a proper 
war was that of an orderly war between uniformed men. In the twentieth 
century, however, Mao and his followers described another form of war—a 
revolutionary people’s war, a war that involved an entire, heroic, people, 
fighting for a just cause against imperialist oppression. This type of war was 
epitomized by the Vietnam War and then by the Palestinian struggle, as it 
reshaped itself according to the Vietnamese model. These causes appeared 
just—and not only to the colonial and postcolonial world. Western observ-
ers increasingly supported these battles against imperialism. Moreover, 
they decried the counterinsurgency techniques and attacks on civilians that 
were used to oppose people’s wars. As these techniques lost legitimacy, they 
also started to look illegal.

The result, at the Diplomatic Conference, was a recognition of the jus-
tice of people’s wars and an acknowledgment of their participants as com-
batants. At the same time, the Conference allowed combatants to move 
between civilian and combatant roles, while considerably increasing the 
protection owed to civilians. These developments represented a funda-
mental change to the rules and the understanding of warfare—a change 
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that, despite the long resistance from military states, has now become cen-
tral to international humanitarian law.
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