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Despite its significance, many countries, including Nigeria, do not
formally recognise internet access as a human right, although there
is growing global support for considering internet access as integral
to the enjoyment of other rights, such as freedom of expression.
Meanwhile, internet shutdowns have become a common method of
restricting access, significantly undermining citizens’ ability to freely
access, disseminate, and impart information. Against this backdrop,
this article employs human rights theory, with a focus on positive
and negative rights, alongside networked society theory, to argue
that the Nigerian state has both a legal and moral obligation to
recognise and protect internet access as a human right. Through
these theoretical frameworks, it examines how two recent
judgments by the ECOWAS Community Court of Justice — Amnesty
International Togo & Ors v The Togolese Republic and SERAP v FRN -
along with relevant provisions of the Nigerian Communications Act
2003 and the Universal Access and Service Regulations 2007, provide
a basis for advancing the recognition of internet access as a human
right in Nigeria.

1. Introduction

In June 2021, the Nigerian government gained international attention after it indefinitely
suspended Twitter's operations in response to the platform removing a tweet by
President Muhammadu Buhari for policy violations (BBC 2021; CNN 2021; Reuters
2021). The suspension, which lasted seven months, was met with significant criticism
both within Nigeria and globally. Twitter, for many Nigerians, is far more than just a
social media site - it serves as a crucial space for civic engagement, economic trans-
actions, and free expression (Anyim 2021; Moses, Targema, and Ishaku 2022). This ban
not only impeded communication but also suppressed dissent, disrupted business
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activities, and raised concerns about the government’s commitment to safeguarding
digital rights (Mohammed and Adelakun 2023).

This incident was not isolated; Nigeria has a history of internet shutdowns and restric-
tions on access to online platforms (Endong 2022). The first notable case occurred in 2015,
before the general elections. In February of that year, Freedom House reported that the
Nigerian Communications Commission (NCC) blocked an SMS short code used by the
opposition party, the All Progressives Congress, for fundraising during their campaign
(Freedom House 2015). Many viewed this action as politically motivated (Freedom
House 2015). The effects of these shutdowns often disproportionately impact those unin-
volved in the events that prompt them. For instance, from 2013 to 2014, the government-
imposed telecommunications blackouts in Borno, Adamawa, and Yobe states as part of its
efforts to combat Islamist insurgents (Jacob and Akpan 2015). These blackouts, which
began in May 2013 and recurred in 2014, were ostensibly aimed at curbing terrorism,
but in reality, they often endangered civilians. Reports indicated that residents had to
travel to other states to access mobile or internet services, making them vulnerable to
insurgent attacks (Audu 2013). Similarly, in 2021, the Kaduna and Zamfara state govern-
ments directed telecommunications providers to shut down base stations in specific local
government areas, justifying the action as a means to address incidents of kidnapping
and banditry (Princewill 2021). However, these security challenges persisted despite the
shutdowns.

In an increasingly interconnected world, the Internet has become indispensable to the
daily lives of individuals globally, serving as a critical platform for communication, access
to information, and the exercise of various human rights. The United Nations (UN) has pro-
gressively recognised the significance of internet access, advocating for its recognition as
a basic human right by 2030 (United Nations 2021). Advocates have similarly called for
governments’ internet policies to be rights-based and user-centered (Ben-Hassine
2018). Despite this growing international consensus, many countries, including Nigeria,
have yet to explicitly enshrine internet access as a human right within their legal frame-
works. This gap is particularly significant in Nigeria, where internet access plays a vital role
in enabling the enjoyment of other rights, such as freedom of expression, access to infor-
mation, and the right to assembly.

As of the first quarter of 2023, the estimated number of internet subscribers in Nigeria
was 157,551,104, an increase from the 2022 first quarter estimate of 145,851,496 (NBS
2023). In early 2024, Nigeria reached 43.53% internet penetration, though it fell short
of the NCC's target of 50% broadband penetration and the Nigerian National Broadband
Plan’s (NNBP) projected goal of 70% by 2025 (Okonji 2024). Furthermore, Nigeria ranks
poorly in global internet speed, placing 99th for mobile speeds and 132nd for fixed broad-
band in August 2024 (Ookla 2024). With an average download speed of 27.62 Mbps,
Nigeria lags behind the global average of 63.23 Mbps, leaving it out of the ranks of
countries with the fastest internet speeds in Africa and globally (Akintaro 2024; Okafor
2024). Despite these challenges, the Internet has significantly transformed Nigerian
society, improving access to information, healthcare (Abaya et al. 2023), and education
(Eze and Nwambam 2019), fostering diverse cultural expressions (Okocha, Agbele, and
Kente 2023), and creating a vibrant environment and platform for social commentary,
journalism and civic activism (Olaniyan and Akpojivi 2020). Moreover, the Internet has
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had a profound economic impact, with Nigeria’'s e-commerce market valued at $8.8 billion
in 2023 and projected to reach $22.9 billion by 2030 (RationalStat LLC 2023).

The absence of explicit recognition of internet access as a human right in Nigeria has
serious implications for the protection of civil liberties, particularly in the face of govern-
ment actions such as internet shutdowns and restrictive legislation (Vareba et al. 2017,
27). These measures, often justified on grounds of national security or public order (Thum-
fart 2024, 7), have raised concerns about digital authoritarianism and the suppression of
dissent (CIPESA 2023, 11). As such, there is a pressing need to critically evaluate Nigeria’s
legal and policy frameworks to assess whether they adequately protect the right to inter-
net access and, by extension, the broader spectrum of human rights dependent on digital
connectivity.

Through an examination of Nigeria's legal and policy frameworks, including the Niger-
ian Communications Act 2003 (NCA), the Universal Access and Service Regulations 2007 (UAS
Regulations), and significant rulings from the Economic Community of West African States
Community Court of Justice (ECCJ), this paper posits that internet access should indeed
be recognised as a human right in Nigeria. This argument is grounded in two theoretical
frameworks: human rights theory — specifically, the concepts of positive and negative
rights — and networked society theory. While human rights theory provides the legal
and ethical basis for recognising internet access as a right, networked society theory con-
textualises this right within the broader societal shifts brought about by digital technol-
ogies. Together, these frameworks offer an analytical lens for examining both the
obligations of the Nigerian state and the broader societal impacts of its policies on inter-
net access. Although Nigeria does not have a constitutional provision explicitly recognis-
ing internet access as a human right, a combined analysis of recent ECCJ judgments —
such as Amnesty International Togo & Ors v The Togolese Republic' and SERAP v. FRN*—
alongside national legislation, could serve as alternative approaches for advocating
for the recognition of internet access as a basic right in Nigeria.

This paper is structured as follows: first, it introduces the theoretical frameworks that
underpin the analysis, followed by a critical assessment of the relevant legal and policy
frameworks. It then examines key ECCJ rulings and their implications for the right to inter-
net access in Nigeria. Thereafter, it discusses restrictive measures that undermine not only
individual freedoms but also social cohesion, economic development, and democratic
participation. The concluding section reaffirms the necessity of a robust, right-based,
and future-oriented legal framework governing internet access in Nigeria.

2, Internet access, human rights, and a networked society

The concept of internet access as a human right is rooted in the broader discourse on the
right to freedom of expression and access to information. Freedom of expression aligns
with the various benefits a social ecosystem seeks to nurture, encompassing a ‘mutually
supporting and reinforcing network of formal institutions and social practices and cultural
patterns’ (Chartier 2018). Jonathan Gilmore contends that the exercise of expressive
activity, underpinned by freedom of expression, is instrumental in shaping and refining
one’s beliefs, desires, and values (Gilmore 2011). Based on article 19 (2) of the International
Covenant on Civil and Political Rights (ICCPR), freedom of expression refers to *. ..freedom to
seek, receive and impart information and ideas of all kinds, regardless of frontiers, either
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orally, in writing or in print, in the form of art, or through any other media of his choice’.?
In a similar vein, article 10 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms asserts that ‘[e]veryone has the right to freedom of
expression’, including the freedom to hold opinions and to receive and share information
and ideas without interference from public authorities and across borders.

In the digital age, active participation in online spaces has become a key aspect of
social life, significantly shaping one’s social identity (Elford 2021). Internet access facili-
tates the exchange and dissemination of ideas (Chartier 2018), enabling individuals to
engage in essential elements of well-being and personal growth (Crowe 2019). In this
regard, the Internet not only bolsters freedom of expression but also reinforces demo-
cratic processes by promoting greater public involvement (Molnar 2015). Scholars like
Graham underscore the Internet’s capacity to enhance economic, social, and political
engagement, positioning it not just as a communication tool but as a crucial pillar of con-
temporary society (Graham 2014). For advocates of this perspective, the Internet is viewed
as an essential platform for the advancement and protection of human rights, providing
individuals with the ability to express themselves freely, access critical information, and
connect with others who share similar views or experiences (Graham and Dutton 2019).

Nevertheless, whether internet access should be recognised as a fundamental human
right remains debated (Faturoti 2022; Tully 2014). While many countries have not specifi-
cally used the term ‘internet access as a human right’, some argue that universal access to
the Internet is crucial for basic human living (Psaila 2022a; Tully 2014).* Accordingly, the
United Nations (UN) aims for all countries to recognise ‘universal access to the Internet’ as
a basic human right by 2030 (United Nations 2021). This is because the Internet not only
enables the enjoyment of other human rights, but is gradually becoming a fundamental
right itself. Its importance was particularly evident during the COVID-19 pandemic, when
it became the primary medium for staying connected while ensuring continued enjoy-
ment of rights such as education, work, and healthcare (Mhlungu 2022). At a meeting
on 7 June 2012, Information and Communication Technology (ICT) Ministers from
African Union Member States jointly declared access to broadband as a human right,
stating:

We declare access to broadband communication as a basic human right in Africa and commit
to increasing broadband penetration to approximately 80 percent of the population by 2020
(South African Government 2012).

However, this declaration has not translated into concrete legislative changes, and broad-
band access is not yet widely recognised as a basic human right in many countries, includ-
ing Nigeria. Even without explicit recognition, there is growing attention and support for
considering internet access as integral to the enjoyment of other rights, particularly
freedom of expression. The Internet provides a unique means for access to information
which in turn enables freedom of expression (Ola 2014). Some contend that the right
to freedom of expression is not just a right but an enabler of other rights such as right
to education and right to freedom of association and assembly (Psaila 2022b). Thus,
since the Internet facilitates the realisation of right to freedom of expression, by necessary
implication, it can and should be extended to the actualisation of other rights that are
enabled by this freedom (Araromi 2015). For these proponents, ‘the internet is a catalyst
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for the enjoyment of human rights ... most notably, the right to freedom of expression’
(Psaila 2022b).

Still, the argument enures that caution should be exercised in interpreting the notion
that the Internet is a means of enjoying certain fundamental human rights to mean that it
is now in itself a human right. While the UN Special Rapporteur encourages countries to
prioritise promoting and facilitating freedom of expression through internet access, it also
recognises that instant achievement of universal access to internet is not possible for
everyone worldwide (La Rue 2011). If internet access were to be recognised as a positive
right, it would impose an affirmative obligation on states to ensure that their citizens have
unhindered access to the Internet at all time. This would mean that governments may not
be able to block or restrict access to the Internet or put in place filtering mechanisms,
even for legitimate purposes. As Tully opines, it is ideal to balance a right of internet
access against other human rights and public interests (Tully 2014). Just like other
rights such as right to freedom of expression, restrictions on right to internet access
should be permissible, as long as the test of predictability, transparency, legitimacy, pro-
portionality, and necessity are met (La Rue 2011). For instance, measures put in place to
protect children from accessing harmful content online would be considered legitimate
public interest, even though access to the Internet may be restricted in some manner.
As the court observed in EMI Records (Ireland) Limited v Eircom Limited®, ‘[slome would
argue that it is an imposition on human freedom. There is no freedom, however, to
break the law’ (Nagle 2010). Thus, while restricting internet access can inhibit freedom,
freedom cannot be used to justify unlawful activities.

To better frame the discussion on the recognition of internet access as a human right in
Nigeria, this paper adopts a dual theoretical framework, drawing on human rights theory
(with a focus on positive and negative rights) and networked society theory. These theor-
etical perspectives provide a robust foundation for arguing that the Nigerian state has
both a legal and moral obligation to recognise and protect internet access as a human
right. Together, the principles of human rights theory and the realities of a networked
society offer an analytical lens for assessing the state’s obligations and the societal impli-
cations of internet access, especially as the Internet has become so integral to daily life
that denying access to it can be seen as a form of digital apartheid.

2.1. Human rights theory: positive and negative rights

Human rights theory is foundational for understanding the obligations of the state and
the rights of individuals. Within this framework, rights are typically classified into positive
and negative rights (Wibye 2022). Negative rights, also known as civil liberties, are rights
to non-interference. They protect individuals from state encroachment, such as the right
to freedom of speech or religion (Hirschl 2000). Positive rights, on the other hand, require
affirmative action by the state. They guarantee access to certain goods or services, such as
the right to education or healthcare (Hirschl 2000).

In the context of internet access, both positive and negative rights are relevant. Negative
rights protect individuals from state censorship or surveillance that might hinder their
access to the Internet. A negative right would mean that the government must not unjus-
tifiably interfere with or restrict individuals’ access to the Internet. This includes avoiding
practices such as arbitrary internet shutdowns, censorship, or overly restrictive legislation
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that limits the free flow of information online. This perspective is particularly relevantin the
analysis of Nigeria’s recent actions, such as the suspension of Twitter in 2021, which has
been widely criticised as a violation of citizens’ rights to freedom of expression and
access to information (Ewang 2021). Further concerns arise from restrictive legislative pro-
posals, such as the Prohibition from Internet Falsehood and Manipulations Bill (Social Media
Bill) and the Independent National Commission for the Prohibition of Hate Speeches Bill
(Hate Speech Bill), introduced in 2019.°

Conversely, positive rights require the state to take active steps to ensure that inter-
net infrastructure and services are available and affordable for all citizens. As argued by
Goldsmith and Wu, the Internet is a public good, like roads or bridges, that requires public
investment and regulation for efficiency and effectiveness (Goldsmith and Wu 2006). In the
Nigerian context, a positive rights approach would impose an obligation on the govern-
ment to actively provide or facilitate universal access to the Internet. This could involve
developing infrastructure, implementing regulatory policies to ensure affordable access,
and launching initiatives aimed at bridging the digital divide, particularly in rural or under-
served regions. As will be discussed, the provision of universal service, as set out in the
NCA and the UAS Regulations, represents an effort to fulfil these positive obligations.

2.2. Networked society theory

Networked society theory offers a complementary perspective for understanding internet
access within the broader context of modern social, economic, and political structures.
Castell posits that the Internet is not merely a tool for communication but a fundamental
infrastructure that underpins various aspects of contemporary life (Castells 2010). In a net-
worked society, the ability to access and participate in digital networks is essential for full
participation in society. The theory emphasises the critical role that networks play in
shaping social, economic, political, and cultural dynamics.

Castells further contends that the networked society is not just a technological
phenomenon but represented a new mode of organising social relations and institutions
(Castells 2010). From this perspective, denying individuals access to the Internet effec-
tively excludes them from full societal participation, with far-reaching consequences for
social equality, economic opportunity, and democratic governance. The Internet
enables the exercise of fundamental rights, including freedom of expression, access to
information, and the right to assembly, all of which are crucial to a functioning democ-
racy. In this sense, internet access is not only an enabler of other rights but also a founda-
tional right in its own right, particularly in a networked society where digital participation
is increasingly synonymous with social participation (Bardy and Rubens 2019). It is a tool
for education, economic opportunity, civic engagement, and cultural expression. As
noted in the IFLA Trend Report:

Internet access is swiftly becoming an indispensable economic and social enabler within a
modern hyper-connected world — without Internet access it becomes increasingly challen-
ging to take full advantage of existing human rights (such as freedom of speech, civil and pol-
itical freedom as well as potentially social and economic freedoms) (IFLA 2013).

Networked society theory also shed light on the broader societal impacts of internet shut-
downs or restrictive policies. In Nigeria, where several instances of internet shutdowns
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have occurred, the consequences extend beyond the immediate suppression of dissent.
Such actions disrupt social and economic activities, undermine trust in government, and
exacerbate social inequalities, disproportionately affecting communities that depend on
digital platforms for communication and economic opportunities. For instance, the
Twitter shutdown, which subsisted for 222 days, led to enormous economic loss for the
country and impacted many small and medium scale businesses that relied on the
plaform (Adepetun 2022).

3. Universal access and service and right to internet access

Human rights are central to Nigeria’s democratic system as they ensure every citizen is
treated with dignity and respect. The Nigerian Constitution guarantees various human
rights, such as freedom of expression, religion, and privacy.” However, it does not expli-
citly recognise internet access as a human right (Kenna Partners 2021). While section 39(1)
of the Nigerian Constitution recognises the right to freedom of expression,® it does not
contain any provision extending its applicability in the context of internet access. Simi-
larly, other legislative instruments, such as the NCA and the UAS Regulations, provide a
foundation for expanding access to telecommunications services, including the Internet.
However, like the Nigerian Constitution, these laws do not explicitly recognise internet
access as a basic right. Instead, their focus is on promoting universal access and
service, particularly in unserved and underserved areas. Consequently, a brief examin-
ation of these legislative frameworks is necessary to understand the existing legal land-
scape before evaluating how they support or hinder the recognition of internet access
as a fundamental human right. This involves assessing both the state’s positive obli-
gations to provide access and its duty to protect citizens’ freedoms, whether online or
offline.

3.1. Justiciability of rights

Under Nigerian legal jurisprudence, rights are categorised as either justiciable or non-jus-
ticiable (Linus 2017). Justiciable rights are guaranteed and can be enforced in a court of
law. Fundamental human rights outlined in Chapter IV of the Nigerian Constitution,’ such
as the right to freedom of expression, the right to life, and the right to personal liberty, fall
into this category. In contrast, non-justiciable rights, found in Chapter I1,'° represent
aspirational goals that the government is encouraged, but not legally obligated, to
achieve."" Section 6(6)(c) of the Nigerian Constitution excludes matters relating to these
rights from being enforced in Nigerian courts. Examples of non-justiciable rights
include the right to free education, work, adequate medical and health facilities.'”> One
clear expression advocating for internet access as a fundamental right is found in the
NNBP (2013-2018), where it is stated that:

Broadband is an essential right and basic utility for societal transformation and development
and that prioritised focus on the rapid spread of mobile broadband will ensure that all Niger-
ian citizens enjoy World Class wireless broadband as a basic access medium for broadband
(Presidential Committee on Broadband 2013).

Policies, such as the NNBP, essentially give an indication of government’s direction on
issues, and often form the basis for subsequent enactment of appropriate legal framework
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to ensure enforceability. However, they do not enjoy the same level of enforceability as
legislation, thereby bringing them into the realm of instruments that, though important
to understand a government’s direction, are not legally enforceable as legislative instru-
ments. Since the right to internet access is not expressly contained under Chapter IV of
the Nigerian Constitution as a fundamental human right, it would fall under the category
of non-justiciable rights (Kenna Partners 2021).

To address the non-justiciability of the right to internet access, one possible pathway is
the enactment of a comprehensive national legislation specifically focused on digital
rights, similar to the proposed Digital Rights and Freedom Bill, which has yet to be
passed into law (Garrett et al. 2022). The National Assembly has the constitutional auth-
ority to legislate on non-justiciable rights under Chapter II, thereby making them justici-
able.”® This has been done for other rights, such as the right to education'* and
environmental protection,15 and could similarly be extended to internet access.
However, due to the lack of clear recognition of the right to internet access by any legis-
lation, the Nigerian government has taken various actions that have impeded unfettered
access to internet. As will be discussed, certain legal frameworks permit the government
to direct Internet Service Providers (ISPs) to take down websites, while other laws allow
network operators to slow internet speeds, intercept communications, or shut down
network facilities. Also, the Cybercrimes Act,'® particularly section 24,'” has a chilling
effect on internet use, particularly with regards to freedom of expression, as it can be
used by politicians to suppress bloggers and online commentators (Obia 2023; Olasupo
2020)."®

Notably, the current NNBP (2020-2025) does not contain provisions similar to the pre-
vious plan, which referred to broadband access as an essential right (Federal Ministry of
Communications and Digital Economy 2020). Therefore, the current NNBP cannot be
relied upon as a foundation for advocating internet access as a human right. Nevertheless,
it remains crucial to examine other legal frameworks, such as the NCA and the UAS Regu-
lations, to determine whether they address internet access as a standalone human right.

3.2. Nigerian Communications Act

The NCA is the cornerstone of Nigeria’s telecommunications regulatory framework, gov-
erning the provision and regulation of communication services, including internet access.
The Act establishes the NCC which has the responsibility to ensure that communications
services, including internet services, are available throughout the country, particularly in
areas that are unserved and underserved. This objective is achieved through the principle
of universal service, which aims to provide access to basic communications services for
everyone, regardless of their location, physical ability, or income. The idea of universal
service has sparked debate over whether it reinforces access to the Internet as a
human right (OHCHR 2023). Some argue that since universal service principles aim to
make communication services affordable and accessible to all citizens, it should be
viewed as a basic right (OHCHR 2023). Moreso, when citizens are unable to access or
use these services, it can lead to social inequality and exclusion (Orji 2018).

Before the liberalisation of the telecommunications sector, Nigeria had one of the most
underserved telecommunications markets in Africa (Lancaster 2022). As of 1999, Nigeria
had only 400,000 telephone lines for a population of approximately 120 million people
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(Ochonogor 2022). The sector was dominated by a single national carrier, Nigeria Tele-
communications Limited (NITEL), whose infrastructure, primarily copper-wired connec-
tions, was neither widely available nor affordable (Adeyanju 2022). Recognising the
need for a change, the government developed the National Policy on Telecommunica-
tions (NPT) with the aim of ensuring that ‘all Nigerians have access to all forms of
modern information and communications technologies and services’.'® To achieve this,
the NPT proposed several regulatory measures to promote open market entry in unserved
areas, including the establishment of a universal service fund (USP Fund) to finance initiat-
ives aimed at expanding communications services to underserved regions. This fund
would be primarily financed by contributions from licensed telecommunications oper-
ators, with additional support from government sources or donor agencies as needed.

This policy formulation subsequently became a part of the NCA. Section 1(c) stipulates
one of the objectives of the Act as promoting ‘the provision of modern, universal, efficient,
reliable, affordable, and easily accessible communications services and the widest range
thereof throughout Nigeria’. To ensure the proper implementation of this objective,
section 4 of the NCA designates the NCC as responsible for ‘designing, managing and
implementing Universal Access Strategy and programme in accordance with Federal
Government’s general policy and objectives thereon’. This makes it clear that the NCC
is responsible for realising the government’s universal access and service policies. Specifi-
cally, section 112 of the NCA mandates the NCC to establish a system (‘Universal Service
Provision’) to:

promote the widespread availability and usage of network services and applications services
throughout Nigeria by encouraging the installation of network facilities and the provision for
network services and applications services to institutions and in unserved, underserved areas
or for underserved groups within the community.

While the NCA provides a strong foundation for promoting universal access, it stops short
of explicitly recognising internet access as a human right. The Act’s focus is primarily on
the technical and economic aspects of service provision rather than on the legal recog-
nition of digital rights. However, by facilitating the expansion of Internet access, the
NCA indirectly supports the argument that access to the Internet is an essential service
that should be universally available. Its emphasis on universal service aligns with the
concept of positive rights, where the state bears an obligation to ensure citizens have
access to essential services.

3.3. Universal Access and Service Regulations

The UAS Regulations were introduced as subsidiary legislation to the NCA, designed to
operationalise the provisions concerning universal service and access. These regulations
establish the framework through which the NCC implements the objectives of universal
access and service in Nigeria. Under regulation 43 of UAS Regulations, universal access
is defined as the condition in which ‘100 percent of a designated population can
obtain, at a minimum, public access to a particular service at a specified quality,
through reasonably available and affordable public or community facilities’. Universal
service, on the other hand, means that ‘100 percent of a designated population are
reasonably able to privately subscribe to and use a particular service at a specified
quality on an individual, household or institutional basis’. In essence, while universal
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access ensures the availability and affordability of services, universal service focuses on
ensuring these services are usable and accessible to individuals and households. This
dual, but complimentary, approach aims to guarantee that all Nigerians can access,
afford, and utilise telecommunications services, including internet connectivity.

Carrying out the objectives of universal access and universal service provision is meant
to ‘promote greater social equity and inclusion for the people of Nigeria’.?° A key mech-
anism for actualising this is the USP Fund, which supports the provision of network facili-
ties and services across the country. All telecommunications operators, including ISPs are
required to contribute a percentage of their gross revenue as an annual operating levy to
the NCC,%" part of which is allocated to the USP Fund.?? Where need be, the USP Fund is
augmented by grants from the federal government, gifts, loans, and aids from different
donors.®> The USP Fund has been instrumental in implementing projects that enhance
internet access and connectivity in previously unserved and underserved areas of
Nigeria (USPF, n.d.). The NCC's commitment to universal access is reflected in its
mission statement — to support a market-driven communications industry and promote
universal access — and its vision statement, which aspires to create ‘a dynamic regulatory
environment that ensures universal access to affordable and equitable service and sup-
ports the nation’s economic growth’ (NCC 2020).

The UAS Regulations reinforce the state’s obligation to provide the necessary infrastruc-
ture to ensure universal access to the Internet. However, like the NCA, the regulations do
not explicitly recognise internet access as a human right. Instead, they concentrate on the
practical aspects of expanding service provision. The UAS Regulations can be viewed as a
mechanism for fulfilling positive rights by ensuring that infrastructure is in place to
support widespread internet access. However, the absence of a rights-based framework
within the regulations limits their effectiveness in safeguarding citizens’ digital rights, par-
ticularly in situations where government actions may restrict access.

4. ECOWAS Community Court of Justice rulings

As previously discussed, Nigeria’s domestic legal framework does not explicitly recog-
nise internet access as a human right (Jimoh 2024). This is further evidenced by the
fact that Nigerian courts have yet to extend the application of constitutional provisions
to encompass the right to internet access.”* Nevertheless, a combined analysis of two
recent rulings by the ECCJ and the existing legal frameworks already discussed
suggests an alternative approach for advocating internet access as a human right in
Nigeria.

The relevance of considering ECCJ jurisprudence lies in its binding authority over
member states of the Economic Community of West African States (ECOWAS). While
Nigeria adheres to a dualist approach under section 12 of the Nigerian Constitution -
requiring foreign treaties to be domesticated by legislative action — fundamental prin-
ciples of contract law and public international law obligate states to honour commitments
made under treaties they have signed (Chuma-Okoro 2015). Article 15(4) of the ECOWAS
Revised Treaty stipulates that ‘[jlJudgements of the Court of Justice shall be binding on the
Member States, the Institutions of the Community and on individuals and corporate
bodies’. The principle underpinning the enforcement of international court rulings is
pacta sunt servanda, as reflected in article 26 of the Vienna Convention on the Law of
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Treaties,”> which can be construed as meaning that any treaty in force is binding on the
parties and must be performed in good faith (Anene-Maidoh 2018). Importantly, appli-
cants are not required to exhaust all local remedies (domestic courts) before bringing
cases to the ECCJ (Ogunlana-Nkanga 2022).

With respect to enforcement, article 22(3) of the ECOWAS Revised Treaty obliges
member states and institutions to enforce ECCJ rulings by taking necessary actions for
their execution, often through domestic courts. Typically, each member state is obligated
to determine the competent national authority that will be responsible for ensuring enfor-
cement of the ECCJ judgment within their territory in compliance with the provisions of
article 24 of the 2005 Supplementary Protocol to the ECOWAS Revised Treaty. So far, nine of
the 15 member states, including Nigeria, have designated such authorities, reinforcing
the binding nature of ECCJ decisions on Nigeria (ECOWAS Community Court of
Justice n.d.).

4.1. Amnesty International Togo & Ors v The Togolese Republic

In this landmark case,?® a group of non-profit organisations and a journalist filed a case
against the Togolese Republic in 2018, claiming that internet shutdowns during anti-gov-
ernment demonstrations held in 2017 violated their right to freedom of expression. In its
2020 ruling, the ECCJ held that internet access falls within the scope of the right to
freedom of expression. Consequently, the court found that shutting down internet
access in such circumstances constituted a violation of human rights. The Togolese govern-
ment was ordered to take the necessary measures to prevent similar future occurrences
and to compensate the applicants for the breach of their rights.?” As Krapiva notes, the
ECCJ's decision sets a significant precedent by affirming that the Internet functions as an
enabler of human rights and merits legal protection (Krapiva 2020). This also aligns with
the provision of paragraph 22 of the Report of the UN Special Rapporteur, which states
that ‘the right to freedom of opinion and expression is as much a fundamental right on
its own accord as it is an ‘enabler’ of other rights, including economic, social and cultural
rights’ (La Rue 2011). By expanding individuals’ capacity to exercise their right to
freedom of opinion and expression, the Internet contributes to economic, social, and pol-
itical development (Powell, Bryne, and Dailey 2010). Although the ECCJ did not explicitly
declare internet access as a standalone human right, its ruling underscores the critical
role of internet access in upholding fundamental rights.

A key point in the judgment is the ECCJ’s reliance on Togo's lack of a legal framework
authorising internet shutdowns as a basis for ruling that the government violated the
applicants’ right to freedom of expression under articles 9(1) and (2) of the African
Charter on Human and Peoples’ Rights (ACHPR). Commentators have suggested that the
ECCJ might have upheld the shutdowns had Togo possessed a legal provision allowing
such derogations at the time (Ogunlana-Nkanga 2022). This raises the question of
whether the proportionality requirement, which the ECCJ did not explicitly address,
would have been met under such a law. As the UN Human Rights Committee noted in
General Comment No. 34 regarding article 19 of the ICCPR,

Restrictions must not be overbroad ... restrictive measures must conform to the principle
of proportionality; they must be appropriate to achieve their protective function; they
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must be the least intrusive instrument amongst those which might achieve their protec-
tive function.?®

Thus, even if existing laws permit internet shutdowns, their implementation must be scru-
tinised for proportionality to ensure they are the least intrusive means to achieve their
intended objectives. Although the ECCJ did not explicitly recognise internet access as
an independent human right, it affirmed that internet access is essential for the realisation
of other fundamental rights, particularly freedom of expression. This ruling aligns with the
concept of negative rights, as it obligates the state to refrain from unduly restricting
access to the Internet, especially in circumstances where such restrictions undermine citi-
zens' ability to exercise their rights.

4.2. SERAP v FRN

The case of SERAP v FRN,?® represents a pivotal moment in the jurisprudence of digital
rights in Nigeria and the broader West African region. The complaint was brought
before by the ECCJ by a coalition of civil society organisations, including the Society Econ-
omic Rights and Accountability Project (SERAP), against the Federal Republic of Nigeria,
following the government’s suspension of Twitter's operation across Nigeria in 2021.
The suspension was justified by the government on the grounds of protecting national
interests. The Applicants argued inter alia that this action violated article 9°° of the
ACHPR and article 19°! of the ICCPR. They also contended that the suspension constituted
a breach of government'’s obligations to these treaties and prevented the citizenry from
engaging in social commentary.

In its 2022 ruling, the ECCJ held that the Nigerian government’s suspension of Twitter’s
operations from June 2021 to January 2022 violated the Applicant’s rights to the enjoy-
ment of freedom of expression, access to information and media freedom, as guaranteed
under the ACHPR and ICCPR (Premium Times Nigeria 2022). The Court clarified that these
provisions ‘not only guarantee freedom of speech but also provided for a derivative right
to access information, which is not a stand-alone right but a complementary right to the
enjoyment of the right to freedom of expression’.?> The ECCJ ordered the Nigerian gov-
ernment to align its policies and regulatory measures to give effect to the rights and free-
doms enshrined in the ACHPR and ICCPR (Access Now 2022; BBC News Pidgin 2022; Media
Rights Agenda 2022).

The ECCJ’s decision is significant in its alignment with the concept of negative rights.
Negative rights require the state to refrain from actions that would interfere with individ-
ual freedomes. In this context, the right to freedom of expression imposes a negative obli-
gation on the government to avoid undue interference with citizens’ access to
communication platforms such as Twitter.>* As such, government has a duty to provide
the necessary legal and policy framework to safeguard these rights for which internet
access is paramount. Laws and policies that have the potential to limit internet access,
stifle the free flow of information or limit access to knowledge must incorporate strong
safeguards to prevent abuse by implementing officers. The Court’s ruling therefore
emphasised that the suspension of Twitter constituted an unjustifiable interference
with these rights, as the government failed to demonstrate that the suspension met
the criteria of necessity and proportionality — a key standard in international human
rights law.
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5. Curtailing internet access

Despite the progressive legal framework for expanding access to communication services,
as exemplified by the provisions of the NCA and UAS Regulations, internet shutdowns
remain a common method through which governments curtail citizens’ access to the
Internet. Notably, the shutdowns implemented by the Kaduna and Zamfara state govern-
ments in 2021, purportedly to address security challenges such as kidnapping and bandi-
try, were ultimately ineffective in resolving these issues (Enyiocha 2021; Princewill 2021).
As discussed further, there are legal bases allowing the government to mandate ISPs to
shut down internet platforms. However, the key question is whether these measures
were necessary and proportionate to address the purported infractions, with some com-
mentators suggesting that such actions could signal the onset of digital authoritarianism
in Nigeria (Elega, Mohammed, and Oloyede 2023).

Apart from incidences of internet shutdowns, the Nigerian government has sought to
enact laws that could impinge on citizens' right to free expression, particularly through
online platforms. In 2006, the Internet Service Provisioning Guidelines (ISP Guidelines),
which predominantly imposes obligations on ISPs, were published by the NCC. One pro-
vision with significant implications for internet access is paragraph 12, which requires
ISPs to have procedures in place to take down internet content upon receiving take-
down notices from the NCC or other legal authorities. The scope of content susceptible
to takedown is not explicitly defined, and due to the broad language used, it may
extend beyond what is listed in paragraph 5.2* Additionally, the term ‘legal authority’
is not defined in the ISP Guidelines, potentially allowing for wide interpretation. This
ambiguity creates room for the guidelines to be used by the government to control
internet access for specific users. For instance, the federal government directed ISPs
to block access to the online radio station Radio Biafra, operated by the Indigenous
People of Biafra (IPOB), a group advocating for an independent Biafran state (Endong
and Obi 2022).

Similarly, the Internet Code of Practice 2019 empowers Internet Access Service Providers
(IASPs) to engage in traffic management in a transparent manner to ensure the efficient
operation of their network. This provision qualifies the extent to which net neutrality or
the open internet principle is upheld in Nigeria. Specifically, paragraphs 3.3 and 3.4
permit IASPs to block access to lawful content and throttle internet traffic for ‘reasonable
network management'. The circumstances under which such practices would be justified
are outlined in paragraph 3.7, which includes preserving network integrity and security,
preventing network congestion, and complying with legal orders. These provisions are
broad in scope and grant IASPs considerable discretion in restricting internet access,
not only in specific situations but also in potentially omnibus circumstances. In a
related vein, sections 54 and 55 of the Copyright Act®> mandate ISPs to lawfully takedown
or disable access to any content hosted on their network or system that infringes copy-
right. While this provision aims to protect intellectual property,® it may also impede inter-
net access and freedom of expression, especially given the unclear boundaries between
legitimate copyright enforcement and potential censorship of protected speech. Copy-
right law, intended to balance public access and creators’ rights, risks being misapplied
to stifle dissent and limit access to information, undermining its original purpose of fos-
tering cultural expression and knowledge sharing (Chuma-Okoro 2018).
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Moreover, the introduction of the Social Media Bill and the Hate Speech Bill in 2019
sparked further concerns about governmental overreach in regulating online expression
(Nwabufo 2020; Omilana 2019). The Social Media Bill prohibits statements on social media
deemed likely to harm national interest or diminish public confidence in the Nigerian gov-
ernment, effectively criminalising government criticism and granting the government the
power to order ISPs to restrict or block online services (Lawal 2022; Mabika and Ogu 2022).
The Hate Speech Bill proposes the establishment of a government agency empowered to
enforce its provisions. Under the bill, individuals found guilty of hate speech could face
life imprisonment. Although the initial draft included the death penalty for speech that
resulted in a person’s death, this provision was removed after public backlash. While
neither bill has been passed into law, they reflect the lengths to which the government
might go to restrict internet access and online expression.

The societal implications of internet shutdowns and platform restrictions are profound.
In a networked society where digital connectivity is essential for participation in econ-
omig, social, and political life, restricting access to the Internet not only curtails individual
freedoms but also undermines social cohesion and democratic governance. The Nigerian
government’s use of internet restrictions has the potential to erode public trust in insti-
tutions and exacerbate social inequalities, particularly for marginalised communities
that rely heavily on digital platforms for communication and economic opportunities.

6. Conclusion

The recognition of internet access as a fundamental human right in Nigeria is a pressing
issue, particularly given the growing reliance on digital connectivity for the exercise of
various rights, including freedom of expression, access to information, and participation
in democratic governance and the experience of culture. While Nigeria has made
notable progress in expanding internet access through legislative frameworks like the
NCA and the UAS Regulations, these efforts have largely focused on infrastructure devel-
opment and economic considerations, rather than explicitly framing internet access as a
human right. This gap in the legal framework leaves digital rights vulnerable to govern-
ment interference, as demonstrated by Nigeria's history of internet shutdowns and plat-
form restrictions. The integration of human rights theory and networked society theory
highlights the broader societal implications of these legal gaps.

The human rights theory, focusing on positive and negative rights, provides a useful
lens through which to assess the Nigerian government’s obligations regarding internet
access. While the promotion of universal service aligns with the state’s positive obligation
to provide access, the frequent imposition of internet shutdowns and restrictions high-
light the government’s failure to protect citizens’ negative rights, which include the
freedom to access and communicate via the Internet without unjustified interference.
Networked society theory further highlights the societal importance of internet access,
not only as an enabler of other rights but as a foundational right essential for full partici-
pation in social, economic, and political life. The Nigerian government’s restrictive
measures threaten individual freedoms, social cohesion, economic development, cultural
experience and democratic engagement in a networked society.

Key judgments from the ECCJ strengthen the argument for recognising internet access
as a human right. The rulings in Amnesty International Togo & Ors v The Togolese Republic
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and SERAP v. FRN affirm that internet access is integral to the exercise of fundamental
rights, particularly freedom of expression, and that any restrictions must meet strict stan-
dards of necessity and proportionality. These decisions provide a legal pathway for chal-
lenging internet shutdowns and restrictions in Nigeria, especially in cases where such
measures disproportionately limit citizens’ ability to exercise their rights.

As internet access becomes increasingly indispensable for the exercise of fundamental
rights in the digital age, Nigeria faces a critical juncture in its approach to digital rights.
The path forward requires a concerted effort from policymakers, civil society, and inter-
national bodies to ensure that the legal framework governing internet access in Nigeria
is robust, rights-based, and future-oriented.

Notes

1. Amnesty International Togo & Ors v The Togolese Republic ECW/CCJ/APP/61/18.

2. The Registered Trustees of the Socio-Economic Rights and Accountability Project (SERAP) & 3 ORS.
v Federal Republic of Nigeria, Application No: ECW/CCJ/APP/23; 24; 26 & 29/21 Judgment No:
ECW/CCJ/JUD/40/22.

3. International Covenant on Civil and Political Rights, opened for signature16 December 1966,

999 UNTS 171.

However, countries like Finland, France, Estonia, and Costa Rica that have, either through

legislation or case law declared internet access as a basic right.

[2010] IEHC 108 at para 9.

Discussed later in this paper.

Constitution of the Federal Republic of Nigeria 1999, ss 33-46.

‘Every person shall be entitled to freedom of expression, including the freedom to hold

opinions and to receive and impart ideas and information without interference’. See s

39(1), Constitution of the Federal Republic of Nigeria 1999.

9. Constitution of the Federal Republic of Nigeria 1999.

10. Fundamental Objectives and Directive Principles of State Policy.

11. A position upheld by the Supreme Court in Archbishop Olubumi Okogie & Ors. v Attorney
General of Lagos State [1981] 2 NCLR 337.

12. See generally chapter ll, ss13-24 of Constitution of the Federal Republic of Nigeria 1999.

13. See s4 and Item 60(a) of the Exclusive Legislative List contained under the Part 1 of the
Second Schedule of Constitution of the Federal Republic of Nigeria 1999. See also Attorney
General of Ondo State v Attorney General of the Federation & 35 Ors [2002] 9 NWLR (Pt. 772)
222, a landmark case which established the precedence for the judicial pronouncement
that the right to compulsory and universal primary education and free junior secondary edu-
cation for all qualified Nigerian citizens are enforceable rights in Nigeria under the Free Uni-
versal Basic Education Act 2004.

14. Right to free basic education at the primary and secondary school level made justiciable
through the enactment of the Child Rights Act 2003 and the Free Universal Basic Education
Act 2004.

15. Federal Environmental Protection Agency Act 1988.

16. Cybercrimes (Prohibition, Prevention, Etc.) Act 2015 (as amended in 2024).

17. Cyberstalking carries a fine of up to 7 million naira and a maximum three-year jail term for
knowingly sending false online messages to cause annoyance, danger, or insult to another
person.

18. In 2022, the wife of the Nigerian president instructed the police to arrest a university student
based on a tweet, accusing the student of cyberstalking her. The translated tweet read ‘Mama
is feeding fat on poor people’s money.’

19. Chapter 9, National Policy on Telecommunications (May 2000) 26.

20. Regulation 1(2)(a) of the UAS Regulations.
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21.
22.
23.
24,
25.
26.
27.
28.

29.

30.

31.

32.
33.

34,
35.
36.

2.5% for network operators and 1% for non-network operators. See regulation 3 of the Annual
Operating Levy Regulations, 2022.

s114 of the NCA, regulation 71 of the UAS Regulations.

s114(2)(a) and (c) of the NCA.

cf. jurisdictions such as India where the Supreme Court has highlighted the importance of
internet access for fundamental rights protected by the Indian Constitution. See Anuradha
Bhasin v. Union of India and Ghulam Nabi Azad v. Union of India, (2020) 3 SCC 637.

United Nations. Vienna Convention on the Law of Treaties, May 23, 1969, United Nations Treaty
Series, vol. 1155, p. 331.

Amnesty International Togo & Ors v The Togolese Republic ECW/CCJ/APP/61/18.

Ibid.

General Comment No. 34. Article 19: Freedom of Opinion and Expression (No CCCPR/C/GC/34,
UN Human Rights Committee, 11 July 2011).

The Registered Trustees of the Socio-Economic Rights and Accountability Project (SERAP) & 3 ORS.
v Federal Republic of Nigeria, Application No: ECW/CCJ/APP/23; 24; 26 & 29/21 Judgment No:
ECW/CCJ/JUD/40/22

‘Every individual shall have the right to receive information ... Every individual shall have the
right to express and disseminate his opinions within the law’.

‘Everyone shall have the right to hold opinions without interference ... Everyone shall have
the right to freedom of expression ... regardless of frontiers, either orally, in writing or in
print, in the form of art, or through any other media of his choice...".

Application No: ECW/CCJ/APP/23; 24; 26 & 29/21 Judgment No: ECW/CCJ/JUD/40/22, para 67.
Significantly, the ECCJ in SERAP v FRN noted that the Internet, just like Twitter, is one of the
media through which the right to free speech can be exercised and any act that restricts such
rights will be deemed to be inconsistent with the provisions of articles 9 of the ACHPR and
article 19 of the ICCPR. See Application No: ECW/CCJ/APP/23; 24; 26 & 29/21 Judgment No:
ECW/CCJ/JUD/40/22, paras 69-71.

Para 5(e) uses the phrase ‘any other unlawful purposes, including ... ".

Copyright Act, 2022 (Act No.8 of 2022).

S2(1) and S108(1), ibid.
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