
  
 
 
 
 
 
 
 
 
 
 

Open Content Licensing: 
 

Cultivating the Creative 
Commons 

 
 
 
 

Principal Editor 
Professor Brian Fitzgerald 

Head of School of Law,  
Queensland University of Technology, Australia 

 
 

With the assistance of 
Jessica Coates and Suzanne Lewis 

 
 
 

 
 

 
 
 
 
 

Sydney Unversity Press 
 

 



  
 

This work is licensed under an Australian Creative Commons Attribution-
NonCommercial-NoDerivs 2.5 License available at 

http://creativecommons.org/licenses/by-nc-nd/2.5/au/. For more information contact 
Professor Brian Fitzgerald, Faculty of Law, Queensland University of Technology.  

 
 
 
 
 
 
 
Published in Sydney by  
 

Sydney University Press  
University of Sydney  
NSW 2006 AUSTRALIA 

 
 
Publication date: March 2007 
 
 
The material in this publication is based on papers presented at the Open 
Content Licensing: Cultivating the Creative Commons conference held by the 
Queensland University of Technology (http://www.qut.edu.au) in Brisbane, 
Australia in January 2005.  
 
 
This publication is an output of the ARC Centre of Excellence for Creative 
Industries and Innovation (http://www.cci.edu.au), Queensland University of 
Technology.  
 
 
Unless otherwise stated, the law and services represented in these papers are 
discussed as they existed in February 2005. 
 
 
ISBN 10 1-920898-51-4 
ISBN 13 978-1-920898-51-9 
 
 
 
 
 
 

http://www.qut.edu.au/
http://www.cci.edu.au/


 

 

Table of Contents 

 

Foreword                                                                                                       1 
PROFESSOR BRIAN FITZGERALD

A Short Overview of Creative Commons                                                     3 
PROFESSOR BRIAN FITZGERALD 

BANCO COURT KEYNOTE                                                                    7 

Introduction                                                                                                   8 
THE HON JUSTICE JAMES DOUGLAS 

Does Copyright Have Limits? Eldred v Ashcroft and its Aftermath          11 
PROFESSOR LAWRENCE LESSIG 

CONFERENCE KEYNOTE                                                                    27 

Welcome                                                                                                      30 
THE HON JUSTICE RONALD SACKVILLE 

The Vision for the Creative Commons: What are We and Where are We 
Headed? Free Culture                                                                                  36 

PROFESSOR LAWRENCE LESSIG 

CREATIVE COMMONS WORLDWIDE                                             51 

The iCommons Project                                                                                52 
DVC TOM COCHRANE, NEERU PAHARIA AND IAN OI 

GOVERNMENT AND CREATIVE COMMONS                                 67 

The Government’s Role in Supporting Creative Innovation                       69 
LINDA LAVARCH MP 

Why Governments and Public Institutions Need to Understand Open 
Content Licensing                                                                                        74 

PROFESSOR STUART CUNNINGHAM, DR TERRY CUTLER, DR ANNE 
FITZGERALD, NEALE HOOPE, AND TOM COCHRANE 



 

 

CREATIVE COMMONS AND THE CREATIVE INDUSTRIES      93

Perspectives from the Creative Industries                                                   94 
RICHARD NEVILLE, PROFESSOR RICHARD JONES, PROFESSOR GREG 
HEARN AND PROFESSOR BARRY CONYNGHAM AM 

CASE STUDIES                                                                                      115 

Open Content Licensing Initiatives                                                           117 
PROFESSOR ARUN SHARMA 

AEShareNET                                                                                             120 
CAROL FRIPP AND DENNIS MCNAMARA 

Open Digital Rights Language (ODRL)                                                   127 
DR RENATO IANELLA 

Youth Internet Radio Network (YIRN)                                                    135 
JEAN BURGESS AND MARK FALLU 

Australian Creative Resource Online (ACRO)                                         143 
DR DAVID ROONEY 

POLICY ISSUES                                                                                     149 

Internet and Innovation                                                                             150 
PROFESSOR JOHN QUIGGIN 

Digital Sampling and Culture Jamming in a Remix World: What does the 
law allow?                                                                                                  156 

PROFESSOR BRIAN FITZGERALD AND DAMIEN O’BRIEN 

LAW AND COMPUTER GAMES                                                        189 

Introduction                                                                                               190 
GREG LANE 

Games History, Content, Practice and Law                                              196 
PROFESSOR BRIAN FITZGERALD, SAL HUMPHREYS, JOHN BANKS, 
KEITH DONE AND NIC SUZOR

The Future                                                                                                 229 
PROFESSOR LAWRENCE LESSIG, PROFESSOR STUART CUNNINGHAM 
AND SAL HUMPHREYS 



 

 

 

BIOGRAPHIES                                                                                   239

INDEX                                                                                                   251 

 
 
 
 
 
 
 
 
 
 
 
  



 

3 
 

A Short Overview of Creative Commons 
 

PROFESSOR BRIAN FITZGERALD 
 
What is Creative Commons? 
 
Creative Commons (CC) is a world wide project that aims to make 
copyright material more accessible and negotiable in the digital 
environment. To achieve this Creative Commons asks content owners who 
wish to contribute to the commons to label their material with a CC badge 
representing the terms upon which the material may be reutilized: (see the 
website at creativecommons.org)  This process of generically giving 
permission in advance – use my content so long as you attribute me, or 
engage in non commercial use, or make no derivative works or share your 
improvements with the broader community – allows users upon seeing 
content labelled with the CC symbol to know exactly, at that instant, what 
right they have to reproduce, communicate, cut, paste, and remix. The 
content owner reserves some rights of control but eschews the common 
commercial approach of all rights reserved.  
 
Who is behind it? 
 
Creative Commons is a not for profit corporation having its origins at 
Stanford University now having its headquarters in San Francisco. The 
Creative Commons concept was given worldwide impetus through the 
release of Stanford Law Professor Lawrence Lessig’s book The Future of 
Ideas: The Fate of the Commons in a Connected World1 in 2001 and is 
further reinforced by his latest release Free Culture: How Big Media Uses 
Technology and the Law to Lock Down Culture and Control Creativity.2 
The international development of the basic CC protocols or licences 
(iCommons) has grown to the point where over 60 countries throughout the 
world are participating. In Australia, QUT is the institutional affiliate for 
the Creative Commons and has been at the forefront of the development of 
the Australian version of the standard CC licences along with Ian Oi of 
Blakes Lawyers. The international licences or protocols are available 
online at creativecommons.org.  
 

                                                 
1 (2001) Random House, New York. 
2 (2004) Penguin Books, New York. 
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Is anyone using CC? 
 
The CC project has garnered worldwide attention with the BBC 
announcing it will licence archived material under CC styled licences and 
popular US magazine Wired releasing a CC licensed CD including well 
known artists The Beastie Boys and Talking Heads front man David Byrne 
with their November 2004 issue. For an interesting example of how CC has 
facilitated remix and innovation listen to the Colin Mutchler song ‘My 
Life’ and the derivative works it has generated, many of which are 
available at http://colinmutchler.com. Worldwide it is estimated that, as of 
1 June 2006, over 140 million link backs have been made to CC licences. 
 
Why contribute to the Creative Commons? 
 
A common question is “why would people want to share digital content?” 
Some reasons are: 

• Ideologically and financially this may be acceptable – the most 
compelling  example in Australia is government where information is 
ultimately owned by and for the people  

• Open contenting one version of your material e.g. a draft (E Print) or a 
chapter may in fact be a strategy for enhancing the commercialised 
version of your content  

• A wish to share with others for creative and educational purposes – 
peer production 

• Publicity – what the free and open software movement calls ‘egoboo’ 
or reputation within the open community which in some cases will be 
exploited commercially down the track 

• Negotiability – through technologically implemented generic protocols 
that can be utilised with the click of a mouse 

• ‘What is junk to one may be gold to another’ – the idea that the off 
cuts or digital junk of one person may be the building blocks of 
knowledge and creative genius for another 

• ‘Indirect appropriation’ – money, design and use of end product, 
pleasure or social profile gained through involvement in peer 
production3  

 

                                                 
3 See Yochai Benkler ‘Coase’s Penguin, or Linux and the Nature of the Firm’, (2002) 
112 Yale Law Journal 369. 

http://colinmutchler.com/
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Does CC mean that Copyright Law is Redundant?  
 
Creative commons draws on the work of the free software movement. ‘Free 
software’ means free as in freedom (to access code) not price and has come 
to the fore in an environment of proprietary software distribution where 
source (human readable) software code is hidden from public view. The 
free software model is to distribute software with the source code open and 
accessible so that the recipient can easily and better understand the 
software. This in turn enhances further innovation, error detection and/or 
security testing. However the free software movement requires through its 
General Public License (GNU GPL) that if you use open code, innovate 
upon it and then distribute that code in a derivative work you must share all 
of the code of the derivative work with the person to whom you are 
distributing the software code (which in many cases will in effect mean 
disclosure to the whole community).  As has been written elsewhere:  
 

The powerful insight that Richard Stallman and his advisers at the 
Free Software Foundation discovered was that if you want to 
structure open access to knowledge you must leverage off or use as a 
platform your intellectual property rights. The genius of Stallman 
was in understanding and implementing the ethic that if you want to 
create a community of information or creative commons you need to 
be able to control the way the information is used once it leaves your 
hands. The regulation of this downstream activity was achieved by 
claiming an intellectual property right (copyright in the code) at the 
source and then structuring its downstream usage through a licence 
(GNU GPL). This was not a simple ‘giving away’ of information but 
rather a strategic mechanism for ensuring the information stayed 
‘free’ as in speech. It is on this foundation that we now see initiatives 
like the Creative Commons expanding that idea from open source 
code to open digital content.4  

 
The point being made is that models like Creative Commons rely on the 
power of copyright ownership and law to structure open access 
downstream. In this sense CC is not anti-copyright. Rather it uses copyright 
as the basis for structuring open access. However CC is designed to provide 
an alternative model for managing copyright in digital content.  
 

 
4 A Fitzgerald and B Fitzgerald, Intellectual Property in Principle (2004) 
LBC/Thomson, Sydney. 
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CC as a Model for Making Copyright More Active 
 
There is great concern worldwide that too much copyright material is left 
inactive in archives (e.g. government, museums) because the process of 
negotiating the licence is too time consuming or expensive, even where the 
copyright owner does not want to make money. Now that we have a vast 
array of digital technology that can present much of this material to the 
world cheaply and rapidly more and more institutions are considering how 
they might allow greater access to their archives/knowledge (e.g. BBC). A 
facility for accessing archived material, especially publicly funded 
material, will increasingly be demanded as part of the landscape of 
information management and creative innovation. CC provides a effective 
and simple way in which sharing and collaborative effort can be facilitated 
in the realm of digital content and hopefully a way in which inactive 
copyright material can be given new life. 
 
Conclusion: Copyright More Accessible and Negotiable 
 
In a world where the digital generation feed off a culture of cut and paste, 
remix and instant Internet access Creative Commons will provide a vitally 
important facility for sharing knowledge in the name of culture and 
innovation.  While respecting the basic principle of copyright CC allows a 
broader understanding of information management in a way which builds 
on the existing system. There can be little doubt that CC will become an 
important option in any copyright management and distribution strategy 
from the most sophisticated to the very simple of cases.  

 
- February 2007
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