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Chapter 3

Exploring the Tension between the 
Rights of the Child and Parental 
Rights: Voices from Ghana
Obed Adonteng-Kissi

Abstract

The principle of “best interests of the child” is firmly established in legal 
jurisprudence and has taken a firm hold on several domestic and global instru-
ments. Generally, the courts rely on this principle in many cases of child custody, 
child work, child labour, and compulsory education. The norm of best interests of 
the child seems to be placed at the core of international law in relation to children’s 
rights by Article 3(1) of the United Nations Convention on the Rights of the Child 
(UNCRC). Nevertheless, there is no one universal “best interests of the child” norm 
owing to cultural variations. In Ghana, this raises issues of conflicts between expec-
tations in the rights and duties of the parent and the right of the child as expressed 
in the United Nations Convention on the Rights of the Child (UNCRC) and offers 
a genuine opportunity for reform. The United Nations Convention on the Rights 
of the Child (UNCRC) adopted the rights of the child that can be classified into 
three groups: protection rights, provision rights, and participation rights. It appears 
the best interests of the child is at the centre of international children’s rights law 
which is articulated through Article 3(1) of the UNCRC. Presently, the advocacy 
of a child’s right to welfare grounded on human dignity has generated the present 
discussion on the rights of the child. Article 18 of the UNCRC provides that parents 
have a shared and core responsibility for the nurturing of their children and that 
in undertaking their child upbringing responsibilities, appropriate support shall 
be offered to parents and legal guardians by State Parties. Usually, the variation 
between children’s rights and parental rights, nonetheless, is not acknowledged by 
the UNCRC. Furthermore, the UNCRC views children to be competent individu-
als who should be an essential component of decision-making on issues affecting 
them. The parent/child contrast demonstrates that there is the need for cooperation 
that protects the rights of the child, the parent and defines the role of the state. 
There is the need to explore the best legal and judicial processes for realising this 
cooperation.

Keywords: right of the child, parental rights, protection rights, provision rights, 
participation rights

1. Introduction

This chapter explores the current interaction between the parent and the child 
which is viewed as a split of duties and responsibilities resulting in antagonism 
between parental and children’s rights. The chapter further draws on the Will/Choice 
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theory of rights, and the Interest/Benefit theory of rights that provide a very impor-
tant structure for discussion detailing some of the discussions about cultural relativity 
and childhood; definition of areas in which considerations of welfare are limited; and 
rights as means of protecting certain individual interests to establishing norms and 
strategies to avert or deal with the abuse of children’s capability to work. In Ghana, 
“best interests of the child” legal norm is used by the courts in deciding many issues 
regarding the welfare of the child in relation to parents or legal guardians. Therefore, 
guaranteeing justice and the highest opportunity for quality of life for children is a 
key objective of the law court [1]. An order is generally issued by the court for social 
workers and other child welfare professionals to undertake investigations to deter-
mine living conditions of children and their custodial and non-custodial parents to 
establish the best interests of the child [2]. There is the need to highlight the fact that 
the principle of best interests of the child depends on the value system or culture 
of the decision-maker if legal rules do not exist or there is no a hierarchy of values 
regulating the principle. A universal standard of what constitutes the best interests of 
the child must not be restrictive, if an accurate assessment of what best promotes the 
best interests of the child is to be undertaken. There is therefore no one universal “best 
interests of the child” norm considering cultural variations [3]. Many of the justly 
different judgements in varied cultures regarding children are practically defensible 
by the best interests standard [4]. Hence, there is the need to have understanding and 
adapt the best interests of the child and other legal principles to local contexts in 
view of the existence of cultural relativism. The unpredictability in judicial deter-
minations and practical challenges for those trying to execute the principle of best 
interests of the child are because of the ambiguity of the principle which promotes 
litigation. Although the principle directs much decision-making about children, the 
principle has unspecified benchmarks devoid of straightforward conceptualisation 
for practice. Presently, many debates on children’s law are about the indefiniteness, 
imprecision or open-endedness of the principle of “best interests of the child” 
working benchmark [5]. The vagueness of best interests of the child appears to 
provide an excuse for biased, whimsical and authoritarian judicial determinations 
[4]. The open-endedness of the benchmark can permit practices in some cultures 
which are regarded in other cultures as harmful to children. For example, putting 
children into work can be seen by the Ghanaian law courts as constructive for the 
social development of children and be viewed as hazardous by Western standards.

The present relationship between the parent and the child is regarded as a 
split of duties and responsibilities. This relationship has resulted in antagonism 
between parental and children’s rights [6]. The United Nations Convention on the 
Rights of the Child (UNCRC) gives parents the primary responsibility for bringing 
up and developing their children, and it states that children have a right to good 
parents, implying that parents should exercise fully this responsibility. The UNCRC 
also makes provision for parental rights that are linked to this responsibility. For 
example, Article 18 of the UNCRC stipulates that parents have a shared funda-
mental responsibility for their children’s upbringing and that State Parties shall 
provide the right assistance to parents and legal guardians in performing their child 
rearing responsibilities. The difference between the parental rights and children’s 
rights, however, is not generally recognised by the UNCRC. The UNCRC presents 
parental rights in the form of parental responsibility to protect the rights of the 
child. Furthermore, State Parties have the responsibility of ensuring that the rights 
of the child are adhered to by all. However, State Parties’ responsibility for taking 
care of the child is subordinated to the parents’ rights to take good care of the child. 
It implies that parents have an irreplaceable responsibility to safeguard the rights of 
the child. Nonetheless, the UNCRC also considers children to be competent persons 
who should be a critical part of decision-making on matters that affect them [7].
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2. Tension between Children’s rights and parental rights in Ghana

There is potential tension between the right of the child and parental rights in 
child-rearing patterns in Ghana. The primary responsibility for developing and 
nurturing the child is given to the parent by the UNCRC, and it explains that chil-
dren have a right to good parents, suggesting that parents should fully exercise this 
responsibility [8]. Therefore, the rights of the child guaranteed under Article 12 
of the UNCRC have possibly undermined parental duties to children as stipulated 
in Article 3(1) of the UNCRC [9]. Recognising children as rights bearers distinct 
from parental rights and duties means that parents are mistrusted. Pupavac [10] 
highlights the mistrust of “carers” since children are recognised as holders of rights 
distinct from their parents. The concept of rights thinking implies that a child as 
bearer of rights is an independent and competent person who can exercise his/her 
rights and accept responsibility for his/her actions. Children are viewed as inde-
pendent bearers of rights while parents and government have the responsibility to 
safeguard the rights of the child [11]. It also implies that legitimate professional 
intervention can be justified in family life if there is tension between the right of 
the child and parental expectations of the child. The rights viewpoint is associated 
with focusing on the contrasting interests of those engaged in decision-making 
[12]. If one wants to reasonably stretch it, Article 3 of the UNCRC considers 
children as vulnerable objects in need of parents or other authority’s protection. 
Therefore, the UNCRC seems to conflict with itself to some extent. This extends 
the possible tension between children’s rights and expectations of parents in tradi-
tional child nurturing styles and obstructs discussion that encourages consensus. 
Focusing on rights-thinking grounded on the autonomy of the individual hinders 
caring teamwork amongst parents, children and the state to arrive at an agreement 
that has the possibility of benefiting all the parties [13]. The feminist concept of the 
ethics of care is consistent with this critique [14]. Therefore, the feminist move-
ment has raised more awareness of the significance of social interactions [15]. The 
possibility for tension between parents and children is therefore integrated in the 
UNCRC itself [16].

Children’s rights should be adhered to, nonetheless explaining what constitutes 
the right of the child will differ from culture to culture. Variations in the cultural 
and historical circumstances can explain this situation [17]. In Ghana, this is 
especially relevant since many parents view children’s participation in farm and 
fishing work as a critical component of work socialisation that benefits children 
and society [18]. Also, it is an economic necessity in other situations [19]. There are 
variations in the styles of child-rearing in Westernised and non-Westernised societ-
ies [20]. Western principles of childhood informed the designed and application of 
the UNCRC and it fails to consider the cultural differences that enhance children’s 
contribution to family income [21]. Child rearing styles in the Western world try to 
move children away from the workplace and offer them with a type of childhood 
that encourages child wellbeing according to Western norms [22]. Many countries 
have utilised the UNCRC to assess progress in the enhancement of the life chances 
and opportunities for children [23]. Nonetheless, the UNCRC might confront the 
prospects, aspirations, and objectives of children who may never hope to exercise 
the idealised rights offered in the UNCRC [21].

Child trafficking, forced labour, exploitation, and the need for children’s “rights 
to be protected” universally are addressed by Articles 32 and 35 of the UNCRC. 
Different societies define children’s welfare in different ways on a global scale mak-
ing it hard to identify a relevant idea of rights to cover the interaction between chil-
dren and parents, and to outline the treatment of children that would be generally 
accepted by all societies. This leads to the UNCRC being a striving and normative 
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text that tries to define a universal idea of rights and situation of children around 
the globe resulting from ten years of extensive deliberations intended to generating 
a universal text that would best reflect an understanding of different legal regimes 
and societies [24].

Expectations of parents in traditional child nurturing styles are the main 
family-level predictor of children’s rights [25]. Traditionally, child-rearing styles do 
not generally acknowledge the opinions or contributions of children in the decision-
making process, and parents are inclined to ignore children’s rights indicating that 
parental rights and parental expectations override children’s rights when there is 
tension between the two. Involving children in decision making can be affected 
positively or negatively by the expectations of parents in traditional nurturing 
styles [26]. In Ghana, parents expect children to conduct themselves in a set manner 
through the transmission of some values from the family. Generally, expectations 
of parents in traditional child nurturing styles are influenced by forebearers which 
may in turn have effect on the development of children [27]. Parental expectations 
have been associated with realistic principles and choices that parents make about 
the future achievement of children [28]. Generally, expectations of parents have 
been recognised to contribute significantly in upholding children’s rights [29]. 
In addition, the motivation of children to exercise their right, social resilience, 
and children’s aspirations relate to high expectations of parents [30]. Further, the 
interactions between family background and children’s rights are mediated by high 
expectations of parents [31].

In preparing their children for life in the community, some parents wish to 
engage their children in indigenous educational methods believing that it is in the 
“best interests” of the child. This indicates that the “best interests of the child” is 
determined by persons other than children themselves [4]. Additionally, this sug-
gests that UNCRC believed that the best interests or the welfare of children can be 
damaged if they exercise their rights under the UNCRC and take wrong decisions 
[32]. In view of this, children lose the chance to exercise their rights because power 
is vested in other persons to exercise their rights on their behalf. The inability of 
children to exercise their rights in their best interests weakens their new position as 
competent persons. Furthermore, Article 12 of the UNCRC provides any child who 
can form his/her own opinion the right of freely expressing those opinions on all 
issues affecting them so that the child might have a more equal role in their interac-
tions with adults and an improved opportunity to think and act independently. 
Therefore, the UNCRC gives the views of the child due weight according to the age 
and maturity of the child.

3. The rights and duties of the parent

Attitudes towards the rights and duties of parents have changed over time, 
reflecting shifts in the way childhood and the status of children is understood. 
There was the evolution of the power of parens patriae as the Industrial Revolution 
resulted in a new consciousness of childhood [33]. Children were considered to 
be economic assets under English common law [34], and parents had a legal right 
to custody of their children [35]. This principle was developed from the ancient 
understanding of the status of children which viewed children as chattel [36]. The 
idea that children were the possessions of their parents was dominant as recently 
as the 18th century in America and other parts of the world [37]. This crude inter-
pretation of children’s status as property paved the way for the doctrine of parens 
patriae [38]. The English Chancery Courts’ guardianship over infants, idiots and 
lunatics developed this doctrine [39]. During the evolution of English constitutional 
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arrangements from the early stages of feudalism, the Monarch reserved certain duties 
and corresponding powers, referred to as the “royal prerogative” for him/herself. 
Parens patriae is one of these prerogative powers, which gives rise to state guardian-
ship over children. The Monarch was believed to exercise these powers and duties 
as “father of the country” or parens patriae. These powers of the English Monarch 
transferred to the governments of the several American States and, in part, to the fed-
eral government after the American Revolution and the adoption of the Constitution 
[40]. Blackstone suggests that the Monarch was the overall guardian of all infants, 
idiots and lunatics in the British Empire [41].

In its contemporary application, the prerogative has remained true to its ancient 
interpretation that treats infants as incompetent persons but has further devel-
oped to allow the exercise of state power in private custody cases in common law 
systems. It allows the state to intervene in decisions that are usually made by the 
parent, when the state finds this necessary for the child’s welfare. In both private 
and public custody disagreements, American courts also applied the parens patriae 
power [39]. In conjugal proceedings in America for instance, state courts have 
ruled that they are not bound to apply the custody decrees of foreign countries if 
the minor whose custody is being contested is physically within the territory of 
America [42]. Theoretically, the state in its application of parens patriae consid-
ers the well-being of the minor at the time an inquiry is made [43]. Furthermore, 
in cases of abuse and neglect, the power was traditionally invoked to safeguard 
children from their parents. Physical and mental incapacitation of the parent was 
the condition under which courts applying the doctrine in private custody dis-
agreements could terminate parental rights. However, the condition of unfitness 
was grounded on the certainty that the child’s interests were served. Additionally, 
biological parents would in normal circumstances have custody of their children 
because this was believed to best promote their welfare, not because parent’s right 
to their children was absolute.

4. Theory of rights

This section discusses (i) the Will/Choice theory of rights, and (ii) the 
Interest/Benefit theory of rights that provide a very important structure for 
discussion detailing some of the discussions about viewing children as competent 
persons; definition of areas in which considerations of welfare are limited; and 
rights as means of protecting certain individual interests to establishing norms 
and strategies to avert or deal with the abuse of children’s capability to work.

4.1 Will/choice theory

The Will/Choice theory of rights developed by Hart [44], is another key theo-
retical framework of this chapter. At the heart of this theory is the idea that any 
adult human being of sound mind capable of making decisions has “the right to 
forbearance on the part of all others from the use of coercion or restraint against 
him” ([44], p. 175). Thus, the Choice/Will theory suggests that rights are charac-
terised in terms of control exercised by the right-holder over the liberty or duties 
of others. In Hart’s essay, “Are There Any Natural Rights?”, he argues that to have a 
right is to be able to justifiably restrict another person’s liberty. In this version, the 
right-holder can choose whether to restrict another person’s liberty. Gunderson 
[45] refers to this as the “liberty version” of the Choice theory. Mill [46, 47], p. 250 
states in his essay, “Utilitarianism”, that “when we call anything a person’s right, 
we mean that he or she has a valid claim on society to protect him or her in the 
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possession of it, either by the force of law or by that of education and opinion.” In 
essence, rights are claims according to Mill.

While accepting that children have claim-rights [48], Fortin [49] imputes 
the challenges in enforcing these rights in light of their seeming lack of capacity. 
According to Fortin, this is because children usually rely on adults such as their 
parents. Other scholars such as Hart, also contends that rights co-relate to duties 
[48]. But Freeman maintains that it is not every duty that implies a correlative right. 
Hence, resulting from Hart’s view, to have a right would imply a corresponding 
duty on parents, and on the state where the parents fail to do so [48]. Consequently, 
Fortin [49] points out that presently many scholars would prefer to use the word 
“obligations” owed to children rather than “rights”. While O’Neill [50] explains 
that an appeal to rights has slight chance of empowering children since when they 
are too young, they are incapable of responding to that appeal and by the time they 
are old enough to respond, they are close to adulthood and free from dependence. 
Therefore, she notes that the key remedy for children’s incapacity is for them to 
grow up [50]. Fortin [49] also suggests that children can have moral rights before 
any correlative duties are vested in any person to fulfil them. This moral right 
should not be obvious about who is obliged to fulfil the right [49]. In pursuant of 
this, the right of the child to be educated to the level of his or her capabilities is 
available but it is uncertain who has the power to enforce it and who has the duty 
to provide it [50]. There is therefore a problem with enforcing children’s rights. 
Hart’s Will theory suggests that the fact that rights provide right-holders choices to 
have a legal right is to have a legally respected choice. However, people simply make 
sense of legal rights without choices. Neither toddlers nor the comatose are legally 
competent to make choices, but there appears no theoretical confusion in saying, 
for example, that young children have a legal right not to be maltreated [51]. If one 
has a claim-right over some land, then someone else has a duty to keep off the land. 
However, it is sometimes difficult to establish who exactly has this duty. This is 
sometimes over-simplified. For example, as far as the claim-right to land is con-
cerned, it is believed that the bearer of the correlative duty is everyone, but it would 
not be easy to establish this principle in other cases.

In order to explain what is meant by a “measure of control” over a duty, it would 
be appropriate to again refer to Hart [44] since he is one of the leading proponents 
of the Will theory. According to Hart, the complete measure of control over X’s duty 
comprises three powers: (a) the power to waive X’s duty or not; (b) the power to 
enforce X’s duty or not, given that X has breached it; (c) the power to waive X’s duty 
to compensate, which is consequent upon his original breach [52]. It is important to 
note the power to enforce X’s duty in (b) includes both the power to sue X for com-
pensation and the power to sue for an injunction against X. It may be appropriate to 
say that the strongest paradigm of a claim-rights are the claim-rights acknowledged in 
property and contract law. The Will Theory aligns itself closely with these paradigms. 
In effect, it indeed holds that they provide the essential and satisfactory situations for 
claim right holding. It therefore stands to reason that in property and contracts, the 
duties that correlate with claim-rights are duties over which the claim holder usually 
has the complete measure of control comprising of the powers from (a) to (c).

However, the Will theory is confronted with two major serious oppositions. One 
is in relation to inalienable rights [53]. Sometimes, a claim-rights holder is restricted 
from waiving the duties that correlate with his/her claim right. For example, one’s 
duty not to kill or torture cannot be set aside by the person’s potential victims releas-
ing him/her from his/her duties [54]. Usually, this is done for the right holder’s own 
good and protection. Therefore, Hart [44] considers such incapacity as a benefit of 
the Choice theory. Moreover, MacCormick [53] suggests that the protective incapac-
ity is usually seen as reinforcing the claim.



45

Exploring the Tension between the Rights of the Child and Parental Rights: Voices from Ghana
DOI: http://dx.doi.org/10.5772/intechopen.96736

In any case, we do not likely wish to deny that children have a claim right against 
parents which indicate that parents would not engage children in unsafe working 
conditions that is a threat to their health, education or development. However, the 
underlying suggestion is that children lack that capacity to exercise such powers. It 
is worth highlighting that the critical question here relates to the possibility rather 
than the fact, of inalienable claims [55]. Will theory make alienable rights incoher-
ent in principle. Hence, there is moral or conceptual inadequacy regarding the 
nature of claim-rights.

A second criticism relates to incompetent children. Waldron [56] notes that 
critics of the Will theory consider children’s lack of capacity to exercise their rights 
as a deficit and evidence of its inadequacy. For example, children are incompetent to 
exercise their right to be protected from engaging in work that constitutes a threat to 
health, education or development and therefore lacks in the relevant sense the pow-
ers because, for instance, children are immature. Thus, the inability of children to 
waive or enforce their rights is an inadequacy of the Will theory. We cannot therefore 
say that children no longer have claim right against parents not to engage them in 
work that constitutes a threat to their health, education or development. The first 
inadequacy of the theory is that it appears to allow all rights to be waived [54].

There is a second version of the Will/Choice theory propounded by [57]. He 
suggests that to have a right is to have control over another person’s duty. One has 
control over the duty of another person if he or she has the power to remove the 
duty or to keep it in force. Gunderson [45] refers to this as the “duty version” of the 
Will/Choice theory. In the duty version, the right-holder is not necessarily justified 
in limiting the liberty of those who would violate his/her rights. In this context, 
the explanation provided here varies from explanations provided by Sumner [57] 
and Lyons [58] according to which Mill’s conceptual analysis of rights is exclusively 
independent of his substantive moral theory. On Mill’s analysis, rights correspond 
with duties to offer benefits. For Mill, however, one of the most significant duties is 
the duty not to interfere with another person’s liberty. Mill [46, 47] makes this clear 
in his essay, “On Liberty”, when he states that the only justification for coercing a 
member of a civilised community is to prevent harm to others. Mill then provides 
exceptions in the case of children and persons who have no capacity of being 
improved by free and equal discussion. This principle is generally termed as “Mill’s 
Liberty principle” or “Harm principle.”

In relation to the duty version, people exercise rights by keeping the duties of 
others in force or by eliminating those duties. On the other hand, the liberty version 
enables people to exercise their rights by trying to limit the liberty of other persons. 
Sumner [59] contends that the choice theory has the theoretical advantage of pro-
viding a clear distinction between moral reasoning based on principles of individual 
autonomy or liberty and moral reasoning founded on considerations of welfare. In 
relation to the Will/Choice theory, rights may be utilised to simply define areas in 
which considerations of welfare are limited by considerations of liberty or indi-
vidual autonomy, because rights establish areas of individual autonomy or liberty.

4.2 Interest/benefit theory

MacCormick [60] and Raz [61] are two of the leading proponents of the 
Interest/Benefit theory of rights. Acording to this theory, the purpose of rights 
is to protect certain individual interests [60]. In “Utilitarianism” JS Mill [46, 47], 
p. 250 indicates that “to have a right is to have something which society ought to 
defend me in the possession of”. The most natural explanation of this sentence is 
that those things which I possess that society ought to defend me in the possession 
of are benefits. Thus, rights are benefits secured for persons by rules regulating 
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relationships [54]. Additionally, rules feature in the interaction between rights and 
children [54]. Therefore, rules regulate relations between those with responsibility 
to safeguard the rights of the child and the child. Although there are various types 
of the Interest theory, they are all inclined to reach the same objective. One type 
suggests that “X has a right whenever he/she stands to benefit from the performance 
of a duty”. There is another type of the theory by MacCormick [60] and Raz [61]. 
This type of theory suggests that a child can have a right whether in moral theory or 
within a legal system [60, 61]. This right is also applicable whenever the safeguard-
ing or advancing the interests of the child is acknowledged by moral theory or the 
legal system as a basis for imposing obligations. Thus, children have inherent rights 
regardless of the performance of a duty [54].

The Interest theory largely encompasses all types of rights, but it is unable to 
explain why rights should be tied to benefits. Furthermore, the rule restraining 
children from entering contracts can advance a parent’s interests. However, no 
rights are essentially given to the parent by that rule [54]. The Interest theory offers 
a very compelling interpretation of rights despite these limitations. Hohfeld and 
Cook [62] suggest that there is a difference between “X” has a book and “X” has a 
right to “R”. The former is described as a normative statement (which means a rule, 
legal or otherwise) while the latter is descriptive. “X” has a right to “R” is confusing 
since it may be used to express numerous ideas. This is because such a statement is 
used in everyday discussion including legal discourse. Consequently, applying the 
statement, “child ‘A’ has a right to education” can imply that anybody has a duty 
to let Child “A” enjoy education so that Child “A” can claim that right against that 
person. This implies that Child “A” is free to do or refrain from doing something. 
Even though rights relate to a duty, not every duty will mean that there shall be a 
correlative right [63]. For example, a parent’s duty to advance the best interests of a 
child would not constitute a right. This is because this duty differs from one culture 
to the other in the sense that what one culture will regard as adequate for a child 
cannot always be the same standard in another culture.

The Interest theory is, however, associated with numerous challenges that need to 
be discussed. Firstly, the right is enforced by someone else rather than the child. This 
is because interests recognised as giving rise to rights are principally protective rights. 
These protective rights go further to demonstrate the child’s incompetence. There is 
also lack of certainty in the Interest theory since someone else needs to enforce the 
rights of the child. Thus, there is no guarantee that the adult who enforces the right 
will do so in a manner that would serve the best interests of the child [64].

There is also the paternalistic approach which means that the needs of the child 
are an important factor in the adult’s decision [49]. This approach may come with 
some difficulties such as paternalistic coercion to limit the liberty of the child while 
accepting the need to promote the capacity of the child for decision-making and 
responsibility at the same time [49]. Breen [65] criticises the use of the best interests 
of the child standard on grounds of its indeterminacy. Thus, it is difficult to identify 
exactly what the best interests of the child are.

5.  Cultural understanding of the rights of the child and the duties of the 
parents

In Ghana, many parents want their children go through traditional child nur-
turing systems which they believe are in the best interests of the child. Parents 
believe it is the right and duty of the parent to nurture their children based on the 
traditional child nurturing norms and it is also the right of children to be nurtured 
according to their cultural traditions. For example, children need to follow their 
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parents to the farms or fishing. This forms part of the indigenous educational 
approaches which attempt to nurture children for life. Socialising children is viewed 
as a normal way of life. Children are engaged in work such as household tasks, 
farming activities and other tasks. This has persisted for generations and many par-
ents consider engaging children in work as positively moulding the broad develop-
ment of children as they acquire critical skills in life. Hence, indigenous educational 
approaches can be articulated in the best interests of the child principle. Since best 
interest of the child is expressed in its Article 3(1), the UNCRC is committed to 
safeguarding the principle. Disapproval elsewhere of traditional child nurturing 
system in Ghana is based on the idea of making sure that children enjoy a reason-
able standard of living, secure and complete access to proper education, guaranteed 
protection from all forms of exploitation, cruelty and abuse, and protection from 
a social environment that is detrimental to their health and well-being which they 
believe traditional child nurturing system do not provide for children [6]. Articles 
32 and 35 of the UNCRC makes provision for the protection of the right of the child 
universally and combat exploitation, forced labour, and child trafficking. Child 
welfare is explained differently by varied societies globally making it challenging 
to identify an expressive idea of rights to cover the interaction between the par-
ents and the child, and to describe treatment of the child that would be generally 
accepted by all societies.

There is potential conflict between cultural understanding of the rights of 
the child and the rights and duties of the parents as articulated in the UNCRC. 
Generally, the traditional child nurturing system does not acknowledge views 
or contribution of the child in the decision-making process. Further, parents are 
inclined to ignore aspect of the Western definition of the right of the child suggest-
ing that parental rights surpass the right of the child whenever conflict emerges. 
This indicates that best interests of the child is determined by parties other than the 
child [4]. In view of this, children lose the chance of exercising their rights because 
power is vested in other parties in exercising those rights on their behalf. The inca-
pacity of children in exercising their rights in their best interests weakens their new 
position as competent persons. However, children who can form their own opinions 
are granted the right to express those views freely in all issues affecting them by 
Article 12 of the UNCRC. Therefore, in accordance with the age and maturity of the 
child, the views of the child are given due weight. Furthermore, the child is given 
the right to take part in all processes of decision-making. This is geared towards 
giving the child a more equal role in his/her interactions with adults and offer an 
improved opportunity to autonomously reason and act. Therefore, the rights of the 
child guaranteed under Article 12 of the UNCRC have possibly weakened parental 
duties to children as articulated in Article 3(1) [66].

The meaning of the idea of rights thinking is that a holder of rights is inde-
pendent and competent persons with the capacity to exercise his/her rights and 
by accepting responsibility for his or her actions. Interest theory recognises that 
the source of rights originates from the fundamental interests of their bearers. 
Nevertheless, it is contended that there is over-generalisation by the Interest 
theory regarding the idea of children’s rights. It can be improper to contend that 
children possess rights when they do not have the capacity in claiming those rights 
or relinquish them. One may challenge the view that children possess interests 
that are needed to be defended. The idea of rights does not need to be restricted to 
those who may claim or waive them, in accordance with the Interest theorists since 
the Interest theory places other persons under the duty to honour those rights on 
behalf of children. The theorists’ position is adopted by Wenar [51], O’Neill [50] 
and Fortin [49]. This is because children generally depend on adults such as their 
parents [49].
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There are general and different opinions on what aligning traditional child 
nurturing systems with Article 12 would involve. Researchers contend whether 
the right of participation as articulated in Article 12 would enhance the welfare of 
children and whether they present a serious risk to such valued systems in traditional 
child nurturing in Ghana. Advocates on the right of the child argue that adopting 
the UNCRC into traditional child nurturing system would enhance child welfare and 
further respect the right of the child and to empower the child under the national 
law [24]. Greater representation for children in a broad array of proceedings would 
be offered by Article 12, while other provisions of the UNCRC would help protect 
and support children who are vulnerable to exploitation and abuse [67, 68].

6. The way forward

The most effective judicial procedure for legal understanding of participation 
rights of the child in relation to authority of the parent as expressed in the UNCRC 
needs to be explored to ensure consistency. This would lead to the protection of 
the right of the child and the parent as well as description of the role of the state 
with regard to the discussion on the child–parent dichotomy [7]. The potentials 
of resolving social issues in the legal setting is explored by a system founded on 
rights-thinking philosophy and this depends on the use of judicial systems and 
legal instruments [69]. The motivation of the discussion should be on consensus 
building rather than winners or losers [70]. The interaction between the right of 
the child and the parent requires the formulation of a judicial decision for a clear-
cut a definite interpretation of the right of the child and the parent [71]. The result 
of the legal discussion in determining the right of the child relating to participa-
tion, health care, freedom of religion, information, privacy and description of 
age-related boundaries is to give capacity to the child to autonomously exercise 
his/her right. Additionally, the discussion incorrectly privileges rights [70]. The 
main difficulty regarding the rights-based viewpoint is the over-emphasis on 
rights. Economic difficulties relating to deprivation which have a huge effect on 
the lives of children are usually overlooked in view of the over-emphasis on the 
right of the child in international law [72]. The viewpoint that recommends a 
legal solution as the most effective way of averting the violation of the right of the 
child has been criticised several academics [13]. The UNCRC expresses a change 
in how the interaction between children and parental rights and expectations in 
traditional child-rearing styles is considered even though the doctrine of parens 
patriae remains critical in child welfare. Ghana cannot refuse to comply with the 
provisions of participation rights in Article 12 of the UNCRC because, in February 
1990, it was the first country to ratify the UNCRC which was just three months 
after the adoption of the UNCRC [23]. Extensive and different views exist on the 
consequence of making traditional child-rearing styles consistent with Article 
12. Academics contend whether participation rights as provided in Article 12 can 
enhance the welfare of children and whether they present a danger to such valued 
styles in traditional child-rearing. Advocates of children’s rights argue that bring-
ing provisions of the UNCRC into traditional childrearing styles can enhance the 
welfare of children and their rights will be respected which can empower them 
under the domestic law [24]. Greater representation for children in a broad range 
of accounts would be offered by Article 12, while other provisions of the UNCRC 
would help protect and support children who are vulnerable to abuse [26].

The dimension of parental rights vis-a-vis children’s rights needs to be deter-
mined in order to harmonise the contrast between children’s rights and parental 
rights and expectations in traditional child nurturing patterns [73]. The UNCRC 
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deals with this matter by constructing the child’s changing capabilities [16]. Hence, 
parental rights and expectations in traditional child nurturing patterns need to 
consider children’s rights. The right of the child as expressed in the UNCRC makes 
provision for parental prerogatives [73]. Children and parental rights and duties are 
functional rights and possibly serve children’s rights. The UNCRC has been effective 
in establishing a legal frameworks and standards that in turn promote pre-existing 
children’s laws, and it could have the same stimulating effect to traditional child 
nurturing patterns [24]. The UNCRC is a norm-changing text which is a purposely 
modern and comprehensive declaration of the rights of the child.

The establishment of regional agreements and national laws utilising the 
UNCRC as a standard around the world shows the effect of the UNCRC to inform 
norms and laws by establishing a global standard for respecting all children’s human 
dignity [74]. Adopting the UNCRC into traditional child nurturing patterns in 
Ghana can subsequently lead to sweeping changes in family law jurisprudence 
by establishing a national legal framework with clear and recognisable aims bet-
ter suited in meeting the needs of children and their families [24]. The adoption 
the UNCRC into traditional child nurturing patterns would especially assist in 
unravelling and updating the extensive definition that currently arises in national 
legal framework in relation to children’s rights vis-à-vis parental rights and duties. 
Additionally, countries may recognise children’s personhood by incorporating their 
new status into every government policy relating to childhood. This chapter sug-
gests that the discrepancies between children’s rights under Article 12 of UNCRC 
and parental rights and expectations in traditional child nurturing patterns may be 
harmonised and offer a genuine opportunity to undertake reforms. The seeming 
inconsistencies, uncertainties and flaws between children’s rights to participation 
and parental rights and expectations in Ghana can be resolved. Article 12 can 
provide the avenue or serve as a tool for highlighting and re-inspiring engagement 
with children and parents on their rights and expectations. The UNCRC reflects 
the past and provides a blueprint for the future. Ghana is provided by the UNCRC 
with a right opportunity to re-assess the situation of children in modern society 
and the suitable parental duties and responsibilities in the nurturing of children. 
The UNCRC expresses a present-day attempt to achieve the right balance between 
valued traditional child nurturing styles and respecting children’s rights.

7. Conclusion

This chapter has examined the current interaction between the parent and the 
child viewing it as a split of duties and responsibilities. The chapter has provided 
background to the issue alluding to the possible conflict between the right of the 
child and parental rights in child nurturing patterns in Ghana. Using two major 
theories of rights -- Will theory and Interest theory, which have dominated the 
debate in the last two decades, this chapter suggests that although these theories 
are rivals both have a role to play. This chapter also captures the advantages of both 
the benefit and choice theories. The chapter further presented each theory’s main 
difficulties. The first analysis is the interest/benefit theory according to which 
rights are characterised in the context of benefits secured for the right-holder by 
others’ duties. The second is the choice theory according to which rights are charac-
terised in terms of control exercised by the right-holder over the liberty or duties of 
others. The benefit theory accounts for the usually held opinion that children have 
rights although they cannot take decisions needed by competing analyses of rights. 
Benefit theory can also account for inalienable rights. Inalienable rights are rights 
which the right-holder cannot eliminate. On the other hand, choice theory accounts 
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for the fact that rights can be exercised. Thus, to refrain from exercising such a right 
is simply to refrain from acting. It has been noted that, the relationship between 
children rights and parental rights has resulted in antagonism between the two. This 
chapter has proposed cooperation that protects the rights of the child, the parent 
and defines the role of the state in view of the parent/child dichotomy. Further, 
there is the need to examine the most effective way of designing legal and judicial 
procedures for achieving this cooperation.
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