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International Humanitarian Law and
Interventions—Rwanda, 1994

Elizabeth More
Macquarie University, New South Wales, Australia

International humanitarian law (IHL) applies to armed conflicts between and
within states. It focuses on constraining the parties involved in such conflict to
minimize human suffering, both of combatants and civilians, and, in so doing, is
complemented by international human-rights law (IHRL). Recent events show the
difficulties in implementing and enforcing both IHL and IHRL, and debate has
escalated on whether or not such laws provide any basis for intervention, including,
most controversially, military intervention.

This article reinforces earlier arguments that the 1994 Rwandan genocide
demonstrates a failure to uphold both IHL and IHRL in the face of genocide and
ongoing massive human-rights abuses. Certainly we can blame the United States
and the United Nations (especially its Security Council), but blame also attaches to
those states that failed in the will and commitment to resolve the tragedy by
meaningful international action using the legal justifications available. Their
indifference suggests complicity in the final tragedy—almost a million Rwandans
died, and some further three million became refugees—and points to the need to
reassess IHL and IHRL theory and practice. Positive alterations in human-rights
norms and growing challenges to traditional notions of sovereignty result in the
notion that sins of omission, such as occurred in Rwanda in 1994, are actually
worse than sins of commission. Moreover, it is timely to explore this failure again,
given the belated legal recognition of the Rwandan genocide by the International
Criminal Tribunal for Rwanda (ICTR) in 2006 and the ongoing crisis in the Darfur
region of Sudan.

Introduction

Unfortunately, there remains a very wide discrepancy between the scale of abuses
being perpetrated in situations of internal armed conflict, and the underlying promise
of IHRL and IHL standards.!

The principle of non-intervention denies victims of tyranny and anarchy the possibility
of appealing to people other than their tormentors. It condemns them to fight unaided
or die. Rescuing others will always be onerous, but if we deny the moral duty and legal
right to do so, we deny not only the centrality of justice in political affairs, but also the
common humanity that binds us all.

International humanitarian law (IHL) aims to protect combatants, civilians, and
victims in armed conflict situations, both between and within states. It tries to prevent
and punish breaches, and so devises specific rights and responsibilities for both states
and individuals, in its efforts to “humanize” war.? In situations of war or emergency,
IHL and international human-rights law (IHRL) work together from different
perspectives to protect individuals and clearly define what is permissible.
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The distinction between these two complementary areas of law can be summarized as
follows:

Humanitarian law applies in situations of armed conflict...whereas human rights, or
at least some of them, protect the individual at all times, in war and peace alike.
However, some human rights treaties permit governments to derogate from certain
rights in situations of public emergency. No derogations are permitted under THL
because it was conceived for emergency situations, namely armed conflict.
Humanitarian law aims to protect people who do not or are no longer taking part in
hostilities. The rules embodied in IHL impose duties on all parties to a conflict. Human
rights, being tailored primarily for peacetime, apply to everyone. Their principal goal is
to protect individuals from arbitrary behaviour by their own governments. Human
rights law does not deal with the conduct of hostilities.*

The two major universal instruments used are the Universal Declaration of Human
Rights and the Convention on the Prevention and Punishment of the Crime
of Genocide (UNCG), both dating to 1948.5 Yet political, economic, social, and
ideological differences can combine to militate against compliance, and state
sovereignty enhances contravention.

Over the last decade or so, we have seen the traditional practice of such laws
increasingly challenged, demonstrating the global impact of intra-state conflicts and
the difficulty of turning legal rhetoric into reality.® One such challenge arose in
Rwanda in 1994.

Among strategies for humanitarian intervention, military coercive action to
protect those at risk remains controversial, with ongoing debates about the right to
intervene, how and when such a right should be exercised, and whose authority is to be
used. The case of Rwanda is controversial because such external military intervention
was not forthcoming to protect a sovereign state’s citizens when that state had failed in
its responsibility to protect them from avoidable catastrophe.”

Legal Foundations

IHL governs traditional humanitarianism and extends it into the political arena
through constraints on the conduct of warfare.® The laws of war are complemented by
other legal frameworks, including those relating to crimes against humanity, genocide,
human rights, and torture.” The Charter of the United Nations governs the use of
armed force within the international community as its major international
convention.”

While there is general agreement that international law cannot sanction or ignore
atrocities, debate centers on the need for a further legal basis for states’ intervening in
such situations. This debate includes concern about adopting a false dichotomy
between just war and just peace, with some arguing that intervention is morally but
not legally valid, and about whether ends justify means. On the one hand are
arguments that the UN Charter, particularly articles 2(4) and 2(7),'! together with
customary international law, does not provide a “right” of humanitarian intervention.
On the other hand is a growing tolerance for some activities regarded as humanitarian
intervention and legal arguments interpreting chapter 7 of the UN Charter as
permitting legal sanction of military intervention in the face of major human-rights
abuses.'?

As well as chapter 7 and the human-rights provision of the UN Charter, human
protection through military intervention is broadly approved by the Geneva
Conventions and Additional Protocols on IHL, as well as by principles of natural law

156



International Humanitarian Law and Interventions—Rwanda, 1994

and by the Rome Statute of the International Criminal Court (ICC).'® These regulate
multilateral action and are the basis for the legality and legitimacy of humanitarian
intervention. Such intervention can be unilateral action based on self-defense;
multilateral action based on chapter 7 (where there are threats to international
peace and security); or Security Council-authorized action (covering political
instability).'*

Conditions for interventions based on human protection under IHL/THRL include
the following:

e Actions defined by the framework of the UNCG

e The threat or occurrence of large-scale loss of life

e Different manifestations of “ethnic cleansing”

e Crimes against humanity and violations of the laws of war
e Situations of state collapse

e Overwhelming natural or environmental catastrophes®®

Particularly relevant to the situation in Rwanda is the 1948 UNCG. This convention
proscribes acts with specific intent to completely or partially destroy a national, ethnic,
racial, or religious group. The UNCG and the Security Council’s 1994 Report of the
Secretary General on Rwanda formed the mandate for the establishment of the
International Criminal Tribunal for Rwanda (ICTR) in 1994.'¢ Given that the UNCG
includes prevention and the presumed obligation to intervene, the international
community’s lack of will in the face of mounting evidence over a number of years seems
tragic.!”

In any effort to turn legal rhetoric into reality, action is constrained by numerous
variables connected with perceptions of statehood and sovereignty. Moreover, there
can be a disjunction, as the Independent International Commission on Kosovo found,
between the law and the ethics of intervention: there, intervention was illegal but
legitimate.®

Humanitarian assistance, in preventing and alleviating human suffering and
providing humanitarian relief to civilians, is supposed to uphold the principles of
humanity, impartiality, and neutrality.’® Legal, moral, political, organizational, and
cultural problems abound, however, including concerns that interventions may create
their own human-rights problems.?’

Defining humanitarian intervention is itself fraught with difficulties. Some?®!
adopt a broad definition, distinguishing between coercive and non-coercive or forcible
and non-forcible means and between the use of military force and that of civilian
humanitarian agencies. However, the classical definition focuses on stopping major
abuses of human rights through the use of international military force within a state.
Adopting the latter definition raises problems of international justice and order,
interveners’ risks relating to casualties and resources, and the potential for failure.??

Moreover, diverse approaches to intervention create confusion. Solidarist views of
the moral and legal universalism of intervention stress inalienable and globally
equitable human rights; realist views, pursued by many politicians, are based on
decisions of national interest and power/politics; and pluralist views, denying the
existence of universal basic human rights, emphasize cultural relativism and question
the effectiveness of humanitarian intervention.?®

Aside from these debates, a central challenge is defining state sovereignty,
premised on the international community’s not interfering in a state’s internal armed
conflicts. Intervention is permissible through (a) chapter 7 and arts. 2(7) and 25 of the
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UN Charter, given threats to international peace and security; (b) the Universal
Declaration of Human Rights; and (c¢) art. 7 of the Rome Statute and the UNCQG,
concerned with crimes against humanity and genocide.**

Rwanda??

There was little innocence in Rwanda—historically, those in power subjugated others,
and both the Hutu and Tutsi engaged in violence. The role of racist ideology in
contributing to the genocide is contested. Some claim that the genocide was the
responsibility of the Hutu alone, intent on exterminating the Tutsi ethnic group in a
premeditated and systematic way, while others dispute this argument.?® No one,
however, doubts that the Rwandan genocide of 100 days (April-July 1994) is one of the
major test cases for IHL and ITHRL.

The roots of the tragedy lay in colonization. Indeed, it may be that the roots go back
at least as far as 1959, when massacres against the Tutsis began to take place every
few years. That year saw the first mass exodus of Tutsis out of Rwanda.

The genocide itself, however, had two phases:

e Phase 1: the civil war (1 October 1990-6 April 1994)

e Phase 2: genocide and its aftermath (6 April-15 July 1994, and 15 July—end of
1994)

In Phase 1, a UN peacekeeping force, the United Nations Assistance Mission for
Rwanda (UNAMIR I), supported a diplomatic and ostensibly democratic process of
decision making set out in the Arusha agreement.?” With the massacre as “a threat to
peace,” no humanitarian intervention to end genocide occurred until late June, when
the UN endorsed the French-led military Operation Turquoise. UNAMIR II was
deployed after the genocide was stopped by the Rwandan Patriotic Front (RPF) in
July 1994. What was unique about this genocide was the massive involvement of
civilians in carrying out the massacres; the brutality of its processes; its multiple
targets; the killing of Hutu by Hutu for political and social reasons; and the genocidal
killing by civilian Hutu mobs of Tutsi civilians.?®

The UN, the Organization of African Unity (OAU), and other global agencies were
aware of the earlier instability that laid the foundations for this catastrophe. Warnings
were issued as a result of human-rights investigations (e.g., the UN report compiled by
Bacre Waly Ndiaye, special rapporteur on executions, warning of the risk of genocide
and suggesting some preventive measures®®), alongside efforts at preventing the
tragedy through diplomacy and using UN peacekeeping forces.*° Even without
recourse to Rwanda’s earlier history, signs of escalating problems were clear from 1990
onwards—when the RPF entered Rwanda in 1990; in the troubled discussions leading
to the Arusha peace agreement in 1993; in the increasing racist media propaganda
(including tactics of dehumanization); in the rise of extremist Hutus; and in the
coordinated campaign of arms and hatred toward a final solution—the annihilation of
Tutsis to preserve Hutu privilege and power.?! Such problems, coupled with difficult
social, political, and economic conditions (including a famine), were the basis for mass
murder. With the 1994 plane crash that killed the presidents of both Rwanda and
Burundi, violence flared, beginning the genocide of 800,000 Rwandans, mainly Tutsi
and moderate Hutu. The massacre ended with the RPF victory in July 1994.32

The evidence is that the global community, armed with both IHL and IHRL, failed
to react adequately to the genocide.
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Key Issues Concerning IHL in the Conflict
The majority of the conditions allowing for an intervention based on human-protection
law were evident in Rwanda, especially from 1990 onwards. The humanitarian
intervention that took place in response consisted of unarmed and pacific actions in
preventative diplomacy; the Arusha process, which was unsuccessful in introducing
democracy; the armed and pacific actions with peacekeeping of UNAMIR I and II, the
United Nations Observer Mission Uganda-Rwanda (UNOMUR), and Operation
Turquoise; post-genocide assistance to refugees; and the Rwandan tribunal. There
was little effective action, military or otherwise, to prevent the catastrophe, and when
action was taken, it failed. Rwanda and international humanitarian law had lost.>?

There was nevertheless potential for successes in the turmoil, even though some
did not eventuate. These included some aspects of the unimplemented Arusha
agreement process and documentation that, if successfully implemented, could have
led to the end of the civil war and the establishment of a democracy; Operation
Turquoise, a humanitarian effort that did too little and came too late—successful in
saving around 15,000 lives, but failing by offering safe conduct for some génocidaires;
and the refugee camps, which succeeded in providing some respite to refugees but
which also failed by providing safe haven for many génocidaires. And success was
evident in a number of war criminals being brought to trial, through a slow process,
though unfortunately many still escaped justice.*

The Report of the Independent Inquiry into the Actions of the UN during the1994
Genocide in Rwanda cites the key problem as

a lack of resources and a lack of will to take on the commitment which would have been
necessary to prevent or to stop the genocide. UNAMIR, the main component of the
United Nations presence in Rwanda, was not planned, dimensioned, deployed or
instructed in a way which provided for a proactive and assertive role in dealing with a
peace process in serious trouble.

Its detailing of deficiencies is harrowing and troubling, especially given the ongoing
crisis in Darfur.3¢
The major obstacle to developing intervention in Rwanda was that
humanitarian intervention and enforcement of the Genocide Convention became prime
moral concerns, but legal constructs and supportive machinery for the new
international order were not yet sufficiently developed. Rwanda therefore demon-
strated the fateful gap between intent and results, between principles and
performance.®”

Others ostensibly were>®

e Increasing caution based on prior intervention history>®
e Political and domestic issues, including the potential for loss of troops

e The dysfunctional bureaucracy at the UN, characterized by a lack of
coordination, bureaucratic indifference, and an inflexible mindset

e Humanitarian concerns coming second best to base institutional interests
e Lack of interest on the part of the Security Council

e The UN’s dependence on member states to supply troops for military
intervention

e Poorly trained troops

e The lack of a clear humanitarian intervention mandate capable of incremental
adjustment to meet changing needs
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e Overt international indifference (including media coverage) and inadequate
resources for intervention (e.g., supporting the residual UNAMIR troops),
which communicated poor resolve and a lack of intent to act

e An inability to handle multiple crises, with competing foreign-policy
concerns during the genocide involving China, North Korea, Croatia, Haiti, and
Angola

e The possibility of an inherently racist international humanitarian order

Moreover, US President Bill Clinton’s Policy Decision Directive 25 (3 May 1994)
advocated a very cautious approach to peacekeeping, expressing concern about
resource implications.?® This contextualized the Security Council’s caution, its
emphasis on a cease-fire with its peacekeeping force, and member states’ unwilling-
ness to provide resources while already engaged elsewhere.*!

Given IHL, THRL, and the UNCG, the Security Council’s unanimous vote on
21 April 1994 to reduce UNAMIR forces, in the face of evidence of genocide,
is staggering! So too is its failure to respond to Kofi Annan’s letter of 29 April 1994,
which urged the UN to move from neutral mediation to ending the civilian
massacres.*?

More successful was the cable sent from Rwanda on 6 May 1994 by UN Special
Representative Jacques-Roger Booh-Booh,* reporting on the civilian massacres and
the worsening situation and asking that UNAMIR be given the resources and the
mandate to end the killings and continue efforts for a cease-fire. This cable provided a
basis for ongoing discussions by the Security Council during the month of May, leading
to establishment of UNAMIR II (17 May 1994) and an expansion of the mission’s troops
to 5,500. This was aided by a report to the Security Council (31 May 1994) that offered
further evidence of genocide, including evidence collected since January and not acted
upon. Only in late May 1994 did the Security Council act more appropriately, imposing
an arms embargo and expanding UNAMIR’s mandate to provide civilian, refugee, and
humanitarian operations security. In June it finally authorized a French operation
to protect refugees because Rwanda had become a threat to regional peace
and security.** However, by 25 July only 550 troops had been committed, highlighting
the ongoing lack of UN member engagement.*’

The final failure was that, after the genocide, the catastrophe spilled over more
broadly into the African Great Lakes crisis.*®

Elsewhere, the situation was different. For example, Serbian sovereignty was
confronted by the NATO attack on Kosovo, which challenged international law by
breaching two fundamental provisions of the UN Charter (arts. 2(4) and 2(7)).
The basis of the NATO action was a moral justification on grounds of humanitarian
necessity. This action provides an opportunity for establishing customary interna-
tional law, with retrospective justification for intervening against a state that had
clearly committed crimes against humanity. Cases such as Rwanda’s challenge
international law, showing the need for intervention on a humanitarian basis without
UN approval, demonstrating what can happen when Security Council politics result in
partisanship and unforgivable delay while thousands are slaughtered. In Rwanda, the
peacekeeping interventions did not mitigate suffering.*’

What confronts us is the failure to act, even when action is supported by law.*®
Consequently, the genocide in Rwanda serves to remind us of the difference between
human aspirations (enshrined in law, morality, and ethics) and the reality of inaction.
The international community was unwilling to intervene to save Rwandan lives, even
with its imperfect legal tools.*®
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The problem of terminology also emerges, not only in the fuzziness of the UNAMIR
mandate but, particularly, in the reluctance to use the term “genocide.”®® Given the
information provided by NGOs in 1993 and early 1994, as well as reports from the
UN’s own representatives in 1994, it is apparent that problems with politics, morality,
and imagination, rather than inadequate warnings, prevented an early response to the
unfolding genocide. Yet, clearly, genocide was evident in April, alongside killings
related to the civil war and those politically or socially motivated.?*

Lessons
Genocide stands to crimes against humanity as premeditated murder stands to
intentional homicide. .. The sad reality is that, five years after the Rwandan genocide,
and despite professions of guilt about their inertia while the crimes were taking place,

States are hardly more prepared today to intervene to prevent genocide in central
Africa.??

While the UNCG imposes a moral obligation on states to prevent and punish genocide,
this does not mean—contrary to what policy makers imagined in 1994—immediate
deployment of military forces; rather, responses may include military as well as
diplomatic, juridical, and economic actions. So what is required by law, morality, and
ethics needs clarification."

The UNCG is concerned with both preventing and punishing the crime of genocide,
and, while the two are intimately connected, in the deterrent function of law,
punishment is often the aspect most emphasized. Certainly the convention does not
cover preventative measures in relation to hate propaganda, racist organizations,
or preparatory acts potentially leading to genocide. And, indeed, there is an ongoing
debate about humanitarian intervention per se. These issues certainly were evident,
as outlined earlier, in the failure to prevent the Rwandan genocide, and especially in
the conduct of the UN and its constituent elements. President Clinton did, however,
announce the establishment of a genocide early warning center, to be directed by the
CIA and the State Department. Moreover, besides amending the UNCG so as to
enhance the duty to prevent genocide, states could commit to using force to prevent
genocide in a General Assembly resolution, and regional bodies (e.g., the OAU/African
Union) could also adopt this approach. This would authenticate and make binding law
the convention’s obligation to prevent genocide, which could be further enhanced
by extending the range of punishable acts to include, for example, the type of hate
propaganda used to such effect in Rwanda, and by requiring states to report on their
compliance with the UNCG."*

A major weakness demonstrated by the international community’s reaction to the
genocide in Rwanda is “its extreme inadequacy to respond urgently with prompt and
decisive action to humanitarian crises entwined with armed conflict.”® Moreover,
Rwanda showed that, even with Security Council authorization of international action
to resolve humanitarian suffering, as with UNAMIR II, there is no guarantee that
effective action will occur. Unless the right administrative processes are in place,
THI/THRL cannot be adequately implemented. “Rwanda in 1994 involved a failure, not
only by key member states, but in the leadership of the UN and in the effective
functioning of the Secretariat as well.”>® It also revealed a “neutral humanitarianism,”
with UNAMIR as “a kind of hedged bet, in which intervening parties salve their
consciences while avoiding the difficult political commitments that might actually stop
civil war.”®” Unfortunately, IHL/THRL’s weaknesses, rather than their strengths, were
revealed by the Rwandan tragedy.
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Simon Chesterman, in 2001, that claimed international law is devalued through
the incoherence of the Security Council’s mandate.®® Allen Buchanan agrees:
“The perception is growing that the requirement of Security Council authorization
is an obstacle to the protection of basic human rights in internal conflicts.”®®
The Security Council’s performance since Rwanda confirms such opinions. Buchanan
argues that

[the intervention in] Kosovo and the ensuing debate over its justifiability have
focused attention on the deficiency of existing international law concerning
humanitarian intervention. In the aftermath...[there is] a widening consensus that
there is an unacceptable gap between what international law allows and what morality
requires.%°

For him, this justifies illegal action as a basis for reforming international law.
This may be especially true where, as in the Rwandan conflict, political concerns
prevent appropriate intervention. Tobias Vogel writes that

The conflicts in Rwanda or Afghanistan or Sudan may be serious, but as long as no
regional power feels threatened by them, the prospects of outside intervention are
weak. This is morally indefensible and potentially subversive of the idea of general
human standards enforced by individual states under multilateral authorization, and it
clearly contravenes the legal obligation of governments in dealing with genocide.
That these provisions are not taken seriously anyway is no reason to discard them
altogether.5!

Moreover, as Michael Innes warns, the future for humanitarian interventions looks
bleak unless we can repackage human-rights considerations to appeal to both doves
and hawks. Innes adds that, because states generally regard intervention as a right
rather than an obligation (under the UNCGQG), genocide prevention founders on cynical
policy decisions related to national interests. And in the absence of appropriate
measures of censure or penalties for failing in a duty to intervene, political agendas
and dysfunctional self-interest will prevail. Such interests are currently dominated
by US military potency, and, consequently, a pragmatic process of selective
engagement is likely to be standard.®?

Recommendations from the Rwanda inquiry repor suggest how the
United Nations can improve its response to international humanitarian crises:

t63

o KEstablish a UN Action Plan to prevent genocide

e Improve its capacity in peacekeeping, including resources

o Have the political will to act in cases of genocide or gross violations of human
rights

e Improve its early warning capacity

e Introducing stronger measures to protect civilians in conflict situations

e Enhance security for UN and associated personnel

e Ensure full cooperation among officials responsible for the security of diverse
UN personnel

e Improve information flow and communication within the UN system

e Improve the information flow to the Security Council

e Increase information on human-rights issues

e Coordinate national evacuation operations with UN missions on the ground

¢ Examine potential suspensions of member states from the Security Council
in exceptional circumstances
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e Gain the support of the international community for rebuilding Rwandan
society following the genocide

o Acknowledge the UN’s share of responsibility in the failure to prevent or arrest
the Rwandan genocide

John Clarke reaffirms this need for change, suggesting that reform of international
humanitarian intervention focus on the norms and institutions shaping and regulating
the process.%* Unfortunately, the Carlsson report has not really been acted upon, or, at
least, most of the points listed have not been addressed. Even the position of special
adviser on the prevention of genocide (established in 2004 with the appointment of
Juan Méndez), is part time and underfunded.®®

Contemporary Efforts to Improve IHL

In November 1994, the Security Council established, as part of the Hague Tribunal,
the International Criminal Tribunal for Rwanda (ICTR), a court in Arusha mandated
to hear cases relating to the Rwandan genocide. This advanced international law by
providing for individual responsibility for breaching art. 3 of the 1949 Geneva
Conventions, as well as punishment for genocide and crimes against humanity.
Some initial problems, including corruption, gave way to a drawn-out process, with
some prisoners still awaiting trial.®® It remains unclear to what extent such tribunals
might act to deter future genocides, for

deterrence. . .is frequently elusive. ... Prevention requires more than just taking steps
to deter individuals from committing crimes by prosecuting offenders, however.
Effective prevention over time also requires more far-reaching initiatives. These
include...overcoming a legacy of impunity by strengthening the rule of law, including
the institutions and cultural attitudes that help reinforce new norms of behavior and
new patterns of accountability; and addressing grievances and inequalities that
may underlie long-standing conflicts.%”

Moreover, “trials are not a panacea. They must be integrated into a broader program of
social reconstruction.”®®

The International Committee of the Red Cross (ICRC) admits that “international
humanitarian law cannot serve as a basis for armed intervention in response to grave
violations of its provisions: the use of force is governed by the United Nations Charter.”
Nevertheless, the ICRC promotes using the term “armed intervention in response to
grave violations of human rights and of international humanitarian law,” fully
recognizing the controversy surrounding such intervention, whether by states,
international organizations, or NGOs and understanding that, by growing customary
law, the category of threats to peace can include intrastate violations of IHL/IHRL.®®

The UN Charter is static in terms of its normative framework but is supposed
to evolve through application to practical situations. As such, it and broader
international law provide a basis for slowly bridging the gap between notions
of justice and morality and what is strictly legal.”®

Clarke also emphasizes change, suggesting that escalation in intrastate conflicts
has created a new interventionist agenda, broader than traditional peacekeeping and
incorporating multiple actors working interdependently. Accompanying this phenom-
enon are altered international norms, especially reinterpreting state sovereignty and
making the legal threshold for action under chapter 7 much lower. Certainly, we are
now better able to recognize that military humanitarian intervention must be part
of a larger, overarching conflict agenda, involving not only early-warning and
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conflict-prevention processes but also post-conflict activities of development and
reconstruction.”!

In their report on intervention and sovereignty for Canada’s International
Development Research Centre, Gareth Evans and Mohamed Sahnoun emphasize a
responsibility to protect rather than a right to intervene, arguing that we must have
standards for intervening for human protection that are consistent, credible, and
enforceable. The authors provide a useful summary of core principles for protection
and military intervention, finding growing acceptance that

the responsibility to protect its people from killing and other grave harm [is] the most
basic and fundamental of all the responsibilities that sovereignty imposes—and that if a
state cannot or will not protect its people from such harm, then coercive intervention for
human protection purposes, including ultimately military intervention, by others in
the international community may be warranted in extreme cases.”?

It is not clear how much attention the UN has paid to this advice.

K. Mills suggests that, given the failure to act and to act rapidly, some sort of
standing rapid-action troop force might be a solution, or that it might be useful to have
the option of regional collective action instead of UN action. If a sovereign government
failed its people by, for example, committing gross violations of human rights, then it
could be declared illegitimate and appropriate global action taken. Mills stresses that
humanitarian intervention ought be regarded as police work and proposes that law
enforcement, supported by specialist tribunals and the ICC, might deter breaches
of IHL/THRL.™

In 2004, the UN secretary-general proposed that the new post of special rapporteur
be established, with the mandate to warn the Security Council of potential genocides
and trigger appropriate UN interventions.”* As mentioned above, this position has
been occupied by Juan Méndez since 2004, and much recent attention has been focused
on Darfur. Méndez issued a special report in 2005 and continues to endorse
the Genocide Intervention Network.”®

More recently, the secretary-general urged UN members to accept major reforms,
including enlarging the Security Council and implementing new guidelines for
authorizing military action. This was a timely effort, as US Secretary of State
Condoleezza Rice had recently warned that the UN would not survive unless it
embraced desperately needed reform.”®

In addition, recent debates over intervention have affected attitudes towards
future situations such as those in Rwanda and Kosovo and enabled legitimate
diplomatic discussion of intervention to protect victims of atrocities.”” A midpoint
between rigid adherence to the text of the UN Charter and efforts to define criteria
for a doctrine or right of humanitarian intervention seems to offer a way ahead.
Nevertheless, the issue of adequate resources remains a vexing problem.”®

Burleigh Wilkins argues for changing domestic and international law in subtle
ways to deal with situations requiring humanitarian intervention to protect basic
human rights.” Indeed, the 2004 UN report A More Secure World states that while the
Security Council can act preventively, this has rarely occurred and calls for a much
more proactive approach in taking early decisive action. It also emphasizes that the
UN Charter needs more clarity on intervening to stop mass atrocity; on protecting, not
just reaffirming, fundamental human rights; and, especially, on implementing
the UNCG. The report endorses

the emerging norm that there is a collective international responsibility to protect,
exercisable by the Security Council authorizing military intervention as a last resort,
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in the event of genocide and other large-scale killing, ethnic cleansing or serious
violations of international humanitarian law which sovereign Governments have
proved powerless or unwilling to prevent.®°

Others urge better research, from diverse perspectives, into the crimes of international
humanitarian law, better understanding and preventing THL/THRL violations, and
early-warning indicators.®!

Conclusion

International refusal to recognize the genocide was wrong, both morally and legally.®2

In spite of the record of increasing military humanitarian intervention over the last
decade, the global community has not realized the principle of humanitarian equity in
policy or action.®® Rwanda is a clear example of this, and we seem to have learned
little, given the current genocide occurring in Darfur, which seems to confirm the
possibility of racism in intervention.®® It seems to repeat the international
community’s apathy over the Rwandan disaster, although the United States has
already declared the crisis a genocide.®® The UNCG explains how the international
community ought to react, but adequate concern, action, and aid are again not
forthcoming: again the international community is complicit in atrocities.®®

In 1999, Kofi Annan, then secretary-general of the United Nations, acknowledged
the failure to prevent or halt the Rwandan genocide in 1994, claiming that “of all my
aims as Secretary-General, there is none to which I feel more deeply committed than
that of enabling the United Nations never again to fail in protecting a civilian
population from genocide or mass slaughter.”®” The crisis in Darfur reveals how little
we seemed to have learned from the Rwandan genocide about using ITHI/THRL
effectively in humanitarian intervention. Peter Beinart claims that “in hindsight,
stopping genocide is easy. But in Darfur, where it is happening now, stopping genocide
is brutally hard...Diplomacy hasn’t stopped the genocide. It’s time to give war a
chance.”®®

Or, as Christopher Taylor writes,

we need to understand human malevolence in all of its ramifications, for it seems that
otherwise we are doomed, as happened in Rwanda, to let history repeat itself. Consider
the historical context of the 1948 Geneva Convention: the self-congratulatory
triumphalism, the assurance that evil had been defeated, the bold pronouncements
against genocide. All that came to naught in Rwanda. ... Rwanda was simply too little,
too far away, too poor, and too black for the “developed” world to care about.%?

Finally, our responsibility to rebuild after intervention has still to be recognized.”®
The criminal courts persevere with their work, more than a decade after the
genocide;®! but, as Des Forges and Longman write,

Although stopping impunity and building the rule of law remain essential for Rwandan
society to unity and avoid future violence, it remains unclear whether prosecutions as
they are now being carried out will contribute to this process, or how they will do so.%

May enhances this viewpoint in his discussion of the real complexities of the
international prosecution of genocide and the violation of State sovereignty.”®

Nevertheless, we continue to look for the best ways to prevent mass atrocity, and to
deal with it when it occurs.®* Yet the roots of conflict grow in the ongoing separation of
Hutu and Tutsi, in government by a minority, and in the economic and social problems
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that remain. This does not augur well for a peaceful future. Will our laws and our
commitment be ready for the next crisis?
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